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NOTES OF THE WEEK 








Innocent Conversation 


An action for alleged libel and 
slander arising out of a conversation in 
a magistrates’ court, and ending in an 
apology and withdrawal by the defen- 
dant is of interest to clerks to justices 
on account of observations made by the 
learned Judge. 


As the action was happily settled, the 
less said about it the better, but it 
appears from a brief account in The 
Yorkshire Post that the defendant had 
been summoned for a traffic offence, 
and while the magistrates were consid- 
ering their decision the clerk had a con- 
versation with the police officer who 
was the prosecutor. They may have 
talked about the weather, or cricket, or 
television, or any of a hundred subjects 
of casual conversation, but what we do 
know is that Salmon, J., described it as 
a perfectly innocent conversation, so 
obviously the case before the magis- 
trates was not the subject. However, 
the defendant thought the worst and 
made statements which led to the 
action. All has now ended well. 


Our interest lies in the statement by 
the learned Judge, that in any case 
taking place before the magistrates, no 
conversation of any kind should take 
place between their clerk and the prose- 
cution except in the hearing of the 
accused. 


Care of Firearms 


The importance of not allowing fire- 
arms to get into the hands of unauthor- 
ized or irresponsible persons can hardly 
be exaggerated. Tragedy can easily hap- 
pen when children play with them, while 
violent criminals may regard them as a 
lucky find for the purposes of their 
plans. 


The Western Morning News reports 
a case from Camelford magistrates’ 
court in which a member of a local 
rifle club was summoned for not com- 
plying with the conditions of a firearms 
certificate. It was stated that police 
found his rifle in the unlocked cab of 
his motor lorry. This was in breach 
of a condition in the certificate that 
when not in use the rifle should always 
be kept in a place of security. The 
defendant was fined £5. A _ police 


inspector said he wished to emphasize 
the importance of observing such a con- 
dition, and it is clear from the maxi- 
mum punishments provided for such 
offences by the Firearms Act, that the 
legislature regards the matter as of con- 
siderable gravity. Thoughtlessness may 
have serious and unforeseen conse- 
quences. 


Enforcement of Maintenance Arrears 


We have previously commented on 
the methods employed at the Sheffield 
magistrates’ court to secure regular pay- 
ments under maintenance orders. The 
policy pursued by Mr. Leslie Pugh (now 
stipendiary magistrate at Huddersfield) 
when he was clerk to the Sheffield 
justices has been continued by his suc- 
cessor, Mr. J. W. Owen, as is shown by 
his report for 1957. When arrears 
under an order have accrued both 
parties are notified by letter. As the 
result of sending out such letters 43 per 
cent. of men notified paid in full or 
were paying by instalments. In 1947 
it was necessary to advise the parties 
in 26 per cent. of all the orders in force 
that arrears had been incurred, but by 
1957 this figure fell to seven per cent. 


It is again stated that frequently 
employers at the request of an employee 
have deducted from wages the amount 
due on an order and sent it direct to 
the court. Such arrangements have 
worked most satisfactorily. Mr. Owen 
says he has cause to be grateful for this 
co-operation, and he believes it has 
been very helpful to the men concerned. 


It is not surprising that, under this 
system, the number of actual commit- 
tals to prison is comparatively small. 
Of 358 commitments granted and 
suspended only 118 resulted in im- 
prisonment. In a large number of other 
cases adjournments had the desired 
effect of securing the payment of 
arrears by degrees. 


Defence of the Teddy Boy 


At a conference called by Christian 
Action on May 3, one speaker was 
reported as saying “I cannot for the 
life of me see why this sartorial origin- 
ality upon the part of the working-class 
youth should be thought a wicked thing. 
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. . . They are against established things 
in society. In some senses the Teddy 
boy movement is a hopeful thing. It is 
a move of independence. . . .” 


Now if the so-called Teddy boy 
movement were a matter of dress and 
nothing more, few people would take 
it seriously and fewer still would con- 
demn it. The trouble about Teddy 
boys is that many of them, though 
admittedly not all, form themselves into 
rival armed gangs who fight one 
another, do considerable damage to 
property and even attack people who 
have nothing to do with them. 


Here for example, is a list of articles 
found in the roadway after the police 
had broken up a gang of between 30 
and 40 Teddy boys: an iron bar 
wrapped in paper, a leather belt with 
a sharp buckle, a rusty tenon saw, a 
lead filled cane, and two pieces of hose 
with wood inside. A police superin- 
tendent said to the Kidderminster mag- 
istrates before whom some of the young 
men were charged: “ These young men 
may be pathetic specimens on their 
own, but in gangs they cause consider- 
able disturbance to peaceful people.” 
(The case is reported in The Birming- 
ham Post.) 


That is probably a fair comment and 
it may be true that, as another speaker 
said at the Christian Action conference, 
the Teddy boy reflects the older genera- 
tion’s failure, the failure of society that 
is living on violence and insecurity. 
However, even if that be admitted to 
some extent, it does not afford much 
comfort to the general public, and it 
does not relieve the police and the 
courts of the duty of repressing out- 
breaks of violence and lawlessness. 
Youth movements and other social 
agencies are doing what they can to 
offer something better than gang 
rivalries, and no doubt the long term 
remedy lies in the extension of their 
work, but the urgent problem is the 
enforcement of law and order. 


A Vicious Form of Dangerous Driving 


The penalties fixed by Parliament as 
the maxima for dangerous driving show 
that it is regarded as a serious offence, 
but it is, as with other offences, one 
which varies in gravity according to the 
circumstances in which it is committed. 


There have been one or two cases 
reported in the press recently of what 
we regard as a particularly vicious form 
of dangerous driving which occurs when 
a driver loses his temper and drives his 
vehicle at another person or vehicle. 
The most recent which has come to our 


notice is reported in the Newcastle 
Journal of May 1. A bus driver was 
fined £20 and £3 2s. costs for dangerous 
driving. The allegation was that a cyclist 
was forced off his machine when the 
bus driver turned his bus deliberately 
towards the cyclist. There were no 
injuries because the cyclist took evasive 
action. The driver denied that he had 
done what was alleged. In announcing 
the court’s decision the chairman said 
“We have come to the conclusion that 
this is a good example of what can 
happen on the roads today when 
tempers are allowed to become frayed. 
It was apparently agreed that the two 
men had exchanged words and each 
had cast doubts on the other’s com- 
petence to ride or drive the vehicle he 
was in charge of; but this can be no 
excuse for driving at another person. 
No one who is convicted of an offence 
committed in such circumstances can 
rightly complain if he is disqualified for 
driving for an appreciable period.” 


Silent Motor-cycles 

The appalling noise made by many 
motor-cycles on the road today, includ- 
ing, dare we say, some ridden by police 
officers in uniform, has made one doubt 
whether regs. 20 and 81 of the Con- 
struction and Use Regulations are still 
effective. The former requires every 
vehicle propelled by an internal com- 
bustion engine to be fitted with a 
silencer suitable and sufficient for reduc- 
ing as far as may be reasonable the 
noise caused by the escape of the 
engine’s exhaust gases, and reg. 81 pro- 
hibits the use on a road of a vehicle 
which causes excessive noise through, 
inter alia, defective design, construction 
or repair. This would clearly cover a 
defective silencer. 


We are pleased, therefore, to read 
that a firm is producing a 350 c.c. 
machine which “ purred over the lawns 
outside the company’s headquarters 
with the silence of a Daimler driving 
through Hyde Park.” The avowed 
object of producing this machine is to 
provide one suitable for policemen on 
“beat duty,” it being suggested that on 
some of the rather small machines now 
in use in some forces a policeman looks 
undignified, indeed rather comic. It is 
claimed that this machine has a good 
performance and will do 65 to 70 miles 
per hour. 

We are not for the moment con- 
cerned with the particular use to which it 
is intended to put this “ silent ” machine. 
Our interest is to ask, if a silent machine 
of this sort can be produced, why the 
ear-splitting noises which so frequently 


offend our ears on the roads today 
have to be tolerated ? 

The report of the new machine 
appeared in The Birmingham Post of 
May 1. 


Reading the Road 

The March edition of Road Safety 
Notes issued by the West Riding Cop. 
stabulary has an article dealing with 
an aspect of driving to which many 
people pay all too little attention. The 
opening sentence is “ observation with 
interpretation is probably the mos 
important aspect of vehicle driving.” 

It is clearly not enough merely to be 
able to handle a car correctly and easily 
when there is no other traffic around, 
The good driver is constantly on the 
alert. To express it in another way he 
concentrates all the time on the job of 
driving. As the writer of this article 
points out, the good driver looks at the 
road and at his surroundings as a map 
to be read, so that he hopes never to be 
taken by surprise by something which 
he ought to have been able to antici- 
pate as a possible or likely happening. 
He watches the road itself, he watches 
other drivers, he looks under vehicles 
for the feet of pedestrians, he studies 
the camber and the condition of road 
surfaces, he watches what other people 
are doing which may give an indication 
of other traffic to be anticipated on the 
road, and so on. In the early stages 
this needs concentrated and _ special 
effort ; with practice it becomes a habit 
and less conscious effort is called for. 
Its value is incalculable. 

The Notes contain other features of 
interest, including a series of questions, 
with the correct answers, from a road 
safety quiz. It is a good test to read 
the questions and to try to answer them 
before looking at the answers given. 


The Tribunals and Inquiries Bill (House 
of Lords) 

On April 1, last, the House of Lords 
gave a second reading to the Tribunals 
and Inquiries Bill. This implements 
some of the recommendations made by 
the Committee on Administrative Tri- 
bunals and Inquiries (Cmnd. 218: July, 
1957) commonly known as the Franks 
Report after the name of its chairman 
(Sir Oliver Franks, G.C.M.G., K.CB., 
C.B.E.). This committee was appointed 
at the end of 1955 and its terms of 
reference included considering and 
recommending upon: (a) The consti- 
tution and working of tribunals other 
than the ordinary courts of law, con- 
stituted under any Act of Parliament 
by a Minister of the Crown or for the 
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poses of a Minister’s functions and 
(b) the working of such administrative 
procedures as include the holding of 
an inquiry or hearing by or on behalf 
of a Minister on an appeal or as the 
result of objections or representations 
and in particular the procedure for the 
compulsory purchase of land. 


Clause 1 of the Bill provides for the 
appointment by the Lord Chancellor 
and the Secretary of State for Scotland 
of an advisory Council on Tribunals 
to keep under review the constitution 
and the working of the tribunals listed 
in sch. 1. The tribunals so listed include 
the Agricultural Land Tribunal, the 
Lands Tribunal, National Health Ser- 
vice Executive Councils, National In- 
surance Local Tribunals, various types 
of National Service Tribunal, the Pen- 
sions Appeal Tribunals, Rents Tribunals 
and many others. The advisory Council 
must also report on particular matters 
referred to it relating to any tribunals 
(other than the ordinary courts) or to 
administrative procedures involving an 
inquiry or hearing. 

The Council will have a Scottish 
Committee to consider Scottish Tribun- 
als and procedures. The Council may 
make general recommendations on the 
membership of the tribunals listed in 
sch. 1 and must be consulted by the 
rule-making authority on rules of pro- 
cedure for them (cl. 4). 


The Bill also confers on the Lord 
Chancellor or the Lord President of 
the Court of Session responsibility for 
the chairmen of tribunals who up till 
now have been appointed by Ministers 
(cl. 3), and requires the Lord Chancel- 
lor’s or Lord President’s consent to 
the dismissal of members of tribunals 
(cl. 5). Chairmen of certain appellate 
tribunals are required to have legal 
qualifications (cl. 6) (i.e., umpires or 
deputy umpires under s. 41 (4) of the 
National Service Act, 1948). 


Clause 8 provides for appeal on a 
point of law from decisions of certain 
tribunals to the High Court or Court of 
Session. Clause 9 empowers the Lord 
Chancellor and the Secretary of State 
to extend the provisions of the Bill to 
additional tribunals. 


Clause 10 (probably the most import- 
ant of all) removes statutory bars to the 
supervisory jurisdiction of the High 
Court and Court of Session. This en- 
ables the ancient remedies of certiorari 
and mandamus to be applied in all 
cases. 

Clause 11 repeals certain restrictions 
on appeals from the Scottish Court of 
Session to the House of Lords. 


The Deadly Flick-knife 

Judges and magistrates have com- 
mented on the ease with which flick- 
knives can be obtained, and the deadly 
use sometimes made of them, even 
going so far as to suggest that their 
sale ought to be prohibited as a general 
rule. As has been pointed out, the 
difficulty about such prohibition or 
restriction is that many men engaged in 
certain occupations have need of just 
that type of knife. 

The Western Morning News reports 
a case that nearly ended in tragedy. A 
17 years old lad pleaded guilty to carry- 
ing an offensive weapon and was fined 
£10 by the magistrates. It was stated 
that the defendant and other lads 
engaged in a perfectly friendly scuffle 
at a dance hall, and that in the course 
of it the defendant wounded a young 
man with whom he was the best of 
friends. The flick-knife cut an artery 
in the leg, and only the prompt and 
skilled first-aid given by the proprietor 
of the dance hall averted a probable 
fatality. The defendant was naturally 
full of regret. 

The chairman of the magistrates 
warned young men that if they pos- 
sessed such things they should rid 
themselves of them unless they had a 
legitimate reason for needing them. 
That was good advice, and we hope it 
will receive suitable publicity. Parents 
who are on the right sort of terms with 
teen-age sons should be able to point 
out the danger of carrying what is not 
only a useful tool to a certain number 
of men, but is also a lethal weapon that 
should not be carried by anyone else. 
A sensible son of a sensible father 
would see the force of this and act 
accordingly. The law can do no more 
than deal with cases that come to the 
knowledge of the police, possibly in the 
course of a gang fight, possibly after an 
accident. 


National Assistance for Wives 

When a man was before a magis- 
trates’ court on charges under s. 51 of 
the National Assistance Act for per- 
sistently failing to maintain his family 
it was stated that over a period of some 
years his wife had received assistance 
amounting to £580, although he had 
been earning up to £13 a week. 

For the prosecution it was said that 
a heavy responsibility rested upon the 
National Assistance Board to see that 
with the help of the courts, payment 
was enforced from those liable to main- 
tain persons assisted. The defendant 
was fined in all £10 and ordered to pay 
£5 towards the costs. 
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It is understood that when a wife is 
given assistance the Board acts promptly 
to ascertain whether the wife has 
already obtained a maintenance order 
for herself and children, and if not, 
whether she appears to have grounds 
for obtaining one. If she has an order 
she is urged to enforce it, if not she is 
told to apply for an order if there 
appear to be grounds for an applica- 
tion. In some instances the wife is not 
very helpful and cases have been heard 
of in which a woman has told her hus- 
band he need not worry too much 
about paying under the order as she is 
doing well enough on national assist- 
ance. However, thanks to constant 
communication and co-operation with 
the magistrates’ courts, the Board is not 
often completely defeated. 


Prosecutions are not often reported, 
and it may be that this course of action 
will be used more if cases multiply. One 
point to be remembered is that it 
appears from the case of Birmingham 
Union v. Timmins (1918) 82 J.P. 279 
that the existence of a maintenance 
order obtained by a wife does not of 
itself prevent the Board from applying 
for an order under s. 43 of the National 
Assistance Act. That case was decided 
under the old Poor Law, but the prin- 
ciple still holds good. 


Grimsby Adventure Playground 


When we commented previously on 
the pioneering work of the Grimsby 
Adventure Playground Association we 
said it was worth copying elsewhere. 
This view is strengthened by reading 
the recently published report for 
1957-58, the fifth year of the operation 
of the scheme. It must have been no 
easy task that faced a small group of 
Grimsby citizens when they first thought 
of starting an adventure playground, as 
it is called. With the helpful co-opera- 
tion of the National Playing Fields 
Association, however, information of 
similar adventures abroad was obtained. 
A local business firm leased some land 
to the association, the corporation 
loaned a shed and the cost of fencing 
was met by the National Association. 
“Shanty town” was then built by the 
children of boxes, scrap timber and 
corrugated iron. Perhaps even more 
important there came an awakening of 
community spirit in the children which 
has since spread into the houses around 
the playground. More recently the 
Nuffield Foundation has met the cost 
of a large hut which is fully equipped. 
The children carry their activities out- 
side the centre by sawing and taking. 
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logs to old age pensioners. The object 
of the scheme is to provide interesting 
constructive occupation, during their 
leisure time, for boys and girls who 
might otherwise be getting into mischief 
in the streets. In this they are given 
confidence through the help and advice 
of a trained youth leader whose salary 
is met largely by the local education 
authority. The children themselves raise 
a fund in various ways to buy nails 
and materials. The scheme has received 
much publicity both in this country and 
overseas. An article on it was pub- 
lished by UNESCO last year which has 
been reprinted in mewspapers and 
journals in at least 11 countries. 


Families with Problems 

The Council for Children’s Welfare 
has published a booklet under this title 
which is based on the evidence sub- 
mitted to the Ingleby Committee by the 
council and a separate group which 
worked under the chairmanship of Mrs. 
Geoffrey Fisher. The first part of the 
booklet advocates the establishment of 
a new “family service” by local auth- 
orities to replace the existing children’s 
departments but with much wider duties 
and responsibilities. The second part 
deals with the procedure and scope of 
juvenile courts. While the council and 
the group were in broad agreement they 
differed as to the precise changes most 
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likely to secure that the juvenile courts 
should achieve their all-important func. 
tion which, they suggest, is to check the 
production of anti-social personalities, 

The Fisher group suggested the estab. 
lishment of parents’ consultative com. 
mittees which would have the right to 
call upon help from a probation officer, 
or a case-worker of the proposed family 
service. The committee would act as 
a “sieve” so as to prevent some cases 
of minor delinquency going to the 
juvenile court. The Ingleby Committee 
has clearly a difficult job in considering 
the varied views which come before it. 
The suggestions contained in this book. 
let, novel as some of them are, certainly 
merit careful consideration. 





REFORMS IN THE LAW OF SUMMARY JURISDICTION 


It is proposed to suggest in this article certain reforms in 
the law relating to magistrates’ courts. | Most of them could be 
effected by amendments of the Magistrates’ Courts Act, 1952, 
and would not, it is submitted, make fundamental changes ; 
they are suggested rather as amendments to tidy-up and make 
more rational and easy the present law on a variety of 
matters. 

1. Limitation of time. Information for summary offences 
must be laid within six months (Magistrates’ Courts Act, 
1952, s. 104). The proviso to that section excepts, however. 
offences tried summarily under ss. 19, 20 and 21 of the same 
Act, so that nearly all offences committed by juveniles and 
offences committed by adults and mentioned in sch. 1 to the 
Act, e.g., larceny, false pretences and unlawful wounding, 
may be tried summarily however long ago they may have 
been committed. Both the general rule in the section itself 
and the exceptions in the proviso work well enough and the 
writer recalls no objections under either head. In the case, 
however, of offences triable either summarily or on indict- 
ment, e.g., dangerous driving or taking a motor vehicle with- 
out the owner’s consent, and to which s. 18 of the Act of 
1952 applies, these must be committed for trial if the informa- 
tion was not laid within six months of the offence. It is 
suggested that there is no valid reason for requiring “s. 18 
offences’ to be sent for trial on that sole ground and that 
such offences, like “s. 19 offences,” should be triable sum- 
marily whether or not committed more than six months 
before the laying of the information. 


Section 104 also applies to complaints and many debts are 
recoverable by complaint in a magistrates’ court. Some 
debts are not subject to the six-month limit, e.g., general 
rates, which are not recoverable by way of complaint, see 
Sweetman v. Guest (1868) 32 J.P. 212. The limit does apply 
to other debts even though they are alternatively recoverable 
in the county court without the limit of six months being 
applicable there (Metropolitan Water Board v. Bunn (1913) 
77 J.P. 353). It is submitted that a limit of six months is 
not really appropriate for the recovery of debts, for s. 104 
puts those recoverable before magistrates in a different 
position from all other debts. It is difficult to think of valid 
reasons for prejudicing creditors in this way, especially where 
they have an alternative remedy in another court that is not 
subject to the same limit, and it is submitted that s. 104 





should cease to apply to proceedings for the recovery of 
debts. 


2. Illness of witness. In proceedings before examining 
justices the evidence of a witness who is too ill to come to 
court may be taken at his bedside (R. v. Bros. ex parte Hardy 
(1910) 74 J.P. 483) provided, it seems, that the witness is in 
the area for which the examining justices act or in an adjoin- 
ing county or borough (see 118 J.P.N. 726). If the witness 
is beyond these limits, it is doubtful if his evidence can be 
brought before the examining justices at all save possibly 
pursuant to the Magistrates’ Courts Act, 1952, s. 41 (if 
applicable) and, if the case is being tried summarily, there 
are great difficulties about obtaining the evidence of a witness 
who is too ill to come to court. If a criminal offence is being 
tried summarily and the evidence of a witness who is too ill 
to come to court is required by either side, there seems to 
be no way in which his evidence can be brought before the 
court save by declaring the place where he lies ill to be an 
“occasional court-house.”” This course is open to question: 
it was approved with hesitation at 110 J.P.N. 182 but has 
been doubted since. To follow it, it is necessary for the 
whole body of magistrates of the division so to appoint the 
place as an occasional court-house under the Magistrates’ 
Courts Act, 1952, s. 123; licensed premises may not be so 
designated but a place outside the division may be. Section 
123 does not apply in boroughs. As complaints (for non- 
criminal matters) must be heard in a petty sessional court- 
house, designating an occasional court-house for witnesses in 
civil summary proceedings who are ill cannot be done but 
the need in civil proceedings is less since written statements 
by witnesses, not being “ persons interested,’ may be admis- 
sible under the Evidence Act, 1938, s. 1. On the other hand, 
in view of the exclusion of written statements of “ persons 
interested,” if a wife seeking maintenance from her husband 
or a mother seeking it for her child is ill, she cannot generally 
get an order until she is well enough to go to court (though 
an interim order for not more than three months could be 
made in favour of a wife absent from court pursuant to the 
Summary Jurisdiction (Separation and Maintenance) Act, 
1925, s. 6). 

The anomalies of the present position are shown when the 


position as regards summary offences is compared with that 
under the Merchant Shipping Act, 1894, s. 691. The evidence 
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of a witness lying ill in Timbuctoo can be taken before a 
British Consul there and is then admissible in an English 
court on the gravest charges. But the Lord Chief Justice 
himself cannot take the evidence of a witness lying ill in Lon- 
don concerning an offence of allowing a horse to stray in 
Birmingham. 

It is submitted that a magistrate within whose area a 
witness lies ill should have power to take in writing his 
evidence relating to an information or complaint being heard 
in his or another magistrates’ court. The form of such an 
amendment need not be considered here; precedents suggest- 
ing possible forms will be found in the Magistrates’ Courts 
Act, 1952, s. 41, and the Maintenance Orders Act, 1950, 
s. 22 (5). 

3. Occasional court-houses. Discussion of one use of 
occasional court-houses may have led the reader to ask why 
a borough may not have one, why the powers of punishment 
of magistrates sitting in one are limited and why a complaint 
or trial for an indictable offence may not be heard in one 
(Magistrates’ Courts Act, 1952, ss. 123 (1), 98 (3) (a), (5)). 
It is submitted that these provisions require consideration 
and that, if no good reason for them can be adduced, they 
should be swept away. 


4. Compensation. Compensation can be awarded for loss 
of property on conviction for felony under the Forfeiture 
Act, 1870, for injury or compensation for loss on making a 
probation order or order for absolute or conditional dis- 
charge for any offence under the Criminal Justice Act, 1948, 
s. 11 (2), and under certain statutes; the Criminal Justice 
Administration Act, 1914, s. 14, is the best-known and the 
power of awarding compensation for wilful damage under it 
does not generally extend to like charges under the Malicious 
Damage Act, 1861. It is submitted that the power to award 
compensation should be extended to all offences, felony or 
misdemeanour. 


Another suggestion for reform is that courts, when “ tak- 
ing into consideration ” other offences on a conviction, should 
have power to award compensation in respect of losses 
sustained as a result of the “ consideration ” charges, so that 
payment of such compensation can be validly enforced in 
the same way as that awarded in respect of property com- 
prised in the conviction itself. A second matter will be 
touched upon but lightly as it requires more thought than 
can be given to it in this article. Where compensation is 
awarded, where are the rights of the injured party as respects 
the amount awarded and, if that amount is insufficient, further 
amounts? In Wright v. General Omnibus Co. (1877) 
2 Q.B.D. 271 it was held that, where a party had accepted 
the award of compensation by a magistrates’ court on a 
criminal charge, he was estopped from bringing an action 
for damages for further compensation, the amount awarded 
having been inadequate. This raises a number of questions 
as to the injured parties’ rights; the award of compensation 
in a criminal court, for example, is governed by the defen- 
dant’s ability to pay but in a civil court the sum awarded will 
be the full damage suffered. Again, in a civil court the 
plaintiff has control over the initiation of proceedings to 
recover the damages awarded but in a magistrates’ court he 
may find that the defendant has been imprisoned for non- 
Payment of the compensation without any reference to the 
injured party’s rights, so that the defendant can argue that his 
debt has been wiped out. In offences under the Malicious 
Damage Act, 1861, or the Larceny Act, 1861, ss. 67 and 109 
of those respective Acts provide that, if the offender shall 
have suffered the imprisonment for the sum awarded on 
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summary conviction, he shall be released from all further or 
other proceedings for the same cause; both Acts contain 
certain powers for awarding compensation and doubt there- 
fore arises as to injured parties’ rights under those Acts. 


5. General annual licensing meeting. There must be a 
great pressure of work on suppliers, and opponents of the 
supply, of intoxicating liquor and their legal advisers during 
the first fortnights of February and March. It is not understood 
why the statute requires all the licensing business to be done 
during those limited periods and it is suggested that a wider 
choice of dates should be available. 


6. Claims of right. If a defendant’s act was done in the 
exercise of a “ bona fide” claim of right or assertion of right, 
the jurisdiction of justices is ousted (see generally Stone, 90th 
edn., p. 253). This rule is somewhat difficult to apply and is 
easy to overlook ; furthermore, if the claim is not raised till 
late in the proceedings, it may have caused much waste of 
previous time. The learned editors of Stone add: “ But it 
seems that an offence which may only be dealt with as a 
summary offence and which requires no element of “ mens 
rea”’ may be dealt with by a magistrates’ court (see Duplex 
Settled Investment Trust v. Worthing Borough Council (1952) 
116 J.P. 176; 1 All E.R. 545).” Since magistrates may thus 
properly try claims of right in summary cases, one may ask 
why they should be restricted in cases that can be sent for 
trial; it is probable that the standard of legal learning avail- 
able to magistrates has increased very much since the rule 
came into existence and it is questioned whether it serves 
any useful purpose now. If it is abolished, it may be that 
the abolishing statute should repeal like restrictions con- 
tained in the Offences against the Person Act, 1861, s. 46, 
second proviso, and in the Criminal Justice Administration 
Act, 1914, s. 14 (1), proviso. 


7. County justices in boroughs. The jurisdiction of certain 
borough justices within their boroughs excludes county 
justices (see generally Paley on Summary Convictions, 10th 
edn., p. 228). Nevertheless, it is by no means inconceivable 
that a case might arise within a county borough where it 
would be very difficult to find a magistrate who would not 
either be disqualified by bias (a case once occurred of a magis- 
trates’ luncheon club allegedly disregarding food control laws) 
or be personally embarrassed at adjudicating, e.g., where the 
clerk was charged with an offence. In a county petty 
sessional division this difficulty could easily be resolved by 
calling in justices from another division in the same county, 
for county justices have jurisdiction throughout their ad- 
ministrative county. It might be thought necessary to meet 
the difficulty envisaged as to borough justices by altering 
“the whole scheme of things entire” laid down by the 
Justices of the Peace Act, 1949, s. 10, in relation to magis- 
trates’ areas of jurisdiction ; it is suggested, however, that so 
drastic a change is unnecessary and that instead the Lord 
Chancellor should be given power to appoint certain county 
justices to act within a borough for the particular case only. 


8. Alternative verdicts. By the Larceny Act, 1916, s. 44, 
persons charged on indictment with certain offences under 
that Act may be found guilty of other offences under it. 
It is suggested that these provisions should be applied to 
magistrates’ courts. 


9. Attempts. By the Criminal Procedure Act, 1851, s. 9, 
persons charged with any felony or misdemeanour may be 
found guilty of an attempt to commit the offence. The word- 
ing of s. 9 is such that it appears to apply only to trials on 
indictment and it is suggested that it should be applied to 
magistrates’ courts. The position in the converse case, e.g., 
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where an attempt only is charged and the full offence is 
proved to have been committed is not clear in any trial, 
whether on indictment or summarily. The matter is touched- 
upon in one students’ text-book but generally it has not been 
much discussed nor, so far as is known, has it been the 
subject of a judicial decision. It is submitted that, as a 
person in committing any crime has at one stage reached only 
the position of attempting to commit it, he can properly be 
convicted of the attempt, as he has been guilty of the 
attempt even though he may immediately have continued 
into the full offence. However, a contrary view is no doubt 
arguable and legislation should clear the matter up. 


10. Trial of attempts. Attempts to commit summary 
offences should be triable summarily. Attempts to commit 
certain summary offences, e.g., to travel on a railway without 
paying the fare are specifically made triable summarily by 
the relevant statute but in other cases it seems that attempts 
to commit purely summary offences should be tried on indict- 
ment, e.g., attemptiing to steal or damage growing fruit, etc. 
Paragraph 19 to sch. 1 to the Magistrates’ Courts Act, 1952, 
applies only to attempts to commit offences which are triable 
either summarily or on indictment. It is suggested that an 
attempt to commit a purely summary offence should be 
triable and punishable in the same way as the full offence. 


11. One defendant on several charges. The Magistrates’ 
Courts Act, 1952, ss. 1 (2) (6) and 2 (2), provide that a person 
may be proceeded against in the same court as some other 
person if it appears to a magistrate to be necessary or 
expedient, with a view to the better administration of justice 
that this should be done, notwithstanding that the second 
defendant’s offence occurred outside the court’s jurisdiction. 
This provision, which was considered in R. v. Blandford 
(1955) 119 J.P. 306; 1 All E.R. 681, works well enough, so 
far as is known, and no change is suggested in respect of it. 
It applies, however, only where there are two or more defen- 
dants; if one defendant has committed several summary 
offences in different jurisdictions and the offences are inter- 
connected or it is for other reasons expedient that they should 
be tried together, this cannot be done. It is suggested that 
this should be made possible; it has obvious advantages 
where several offences committed during one motor-ride 
require to be tried. 


12. Summary trial for indecent assault. An extension of 
the list of offences committed by an adult which may be 
tried summarily is a matter of policy. Arguments have been 
advanced elsewhere for extending the scope of s. 19 of the 
Magistrates’ Courts Act, 1952, to “ minor ” cases of breaking 
and entering by adults. Arguments can no doubt be advanced 
for and against such a course and the only comment here 
upon the point is that some courts in fact do purport to 
substitute charges of theft for minor cases of housebreaking, 
etc. There is less to be said against a proposal to allow cases 
of indecent assault on women to be tried summarily pursuant 
to s. 19. Indecent assaults on persons under 16 may be so 
tried and, so far as the seriousness of the charge is concerned, 
they seem to be a graver matter than assaults on someone 
who has attained the age of 16. 


13. An anomaly. No doubt the statutes administered in 
magistrates’ courts contain traps for the unwary here and 
there. It would be advisable to get rid of such traps and 
one such is the Ready Money Football Betting Act, 1920. 
By s. 1 an offender against the Act is liable to a fine of £25 
and, in default of payment, to one month’s imprisonment. 
In practically all other cases the imprisonment awardable on 
non-payment of a fine of £25 would be three months’ 
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imprisonment and it is easy to see how a mistake might be 
made in the term of imprisonment awarded for non-payment 
of a fine upon one who had committed an offence under the 
Act. 

For the next two suggested amendments, the terms of s. 18 
(3) of the Magistrates’ Courts Act, 1952, should be remem. 
bered. It relates only to offences which are both indictable 
and summary offences, e.g., dangerous driving and provides 
that, where a magistrates’ court has begun to inquire as 
examining justices into an information for such an offence, 
the court may at any time during the inquiry change over 
to summary trial. 

14. Committal for sentence for “s. 18” offence. By s. 29 
of the cited Act of 1952, “ where on the summary trial under 
s. 18 (3) or s. 19” a person aged 17 or above is convicted, 
he may be committed to quarter sessions for sentence. It 
is strange that this power is available on a conviction for a 
“'s. 19 offence” tried summarily from the start but is not 
available for a “s. 18 offence ” (generally less serious) unless 
the trial has been started by taking depositions. One is at 
a loss to understand why Parliament has deliberately chosen 
this complicated and unsatisfactory way of committing for 
sentence for “‘s. 18 offences” when the simple and obvious 
course of allowing committal whether the case was dealt 
with summarily from the start or not could have been taken. 
The result of the present system, assuming the prosecutor 
knows the procedural methods and the defendant’s record 
at the start of the trial, is that he must ask for a case of a 
type normally dealt with summarily from the start to be 
commenced by taking depositions. A magistrate familiar 
with ss. 18 and 29 may at once assume that the defendant 
has a criminal record, which is scarcely fair to the defendant. 
On the other hand, another magistrate, unaware of the reason 
for the prosecutor’s application, may ask him why he wants 
a case, which “ prima facie” presents no serious features, to 
be sent for trial and thus put the prosecutor in a most 
difficult position, since one may well doubt if the defendant's 
record can then be mentioned. It is suggested that the power 
to commit for sentence for “s. 18 cases” should be exercis- 
able on all summary convictions, whether the proceedings 
were begun as a summary trial or not. 

15. Jurisdiction to try “s. 18” offences. By the Magis- 
trates’ Courts Act, 1952, s. 2 (3), a magistrates’ court for a 
county or borough has jurisdiction as examining justices over 
any offence committed by a person who appears or is 
brought before the court, whether or not the offence was 
committed within the county or borough. By s. 2 (4), a 
magistrates’ court shall, in the exercise of its powers under 
ss. 18 (3), 19, 20 or 21 of the cited Act, have jurisdiction to 
try summarily an indictable offence in any case in which 
under s. 2 (3) it would have jurisdiction as examining justices. 
Leaving aside ss. 20 and 21, the effect of this is that a “s. 19” 
offence, e.g., theft, unlawful wounding or attempting to take 
and drive away a motor vehicle, can be tried summarily from 
the start although committed outside the court’s area of 
jurisdiction if the defendant has lawfully appeared or been 
brought before the court; on the other hand, if the offence 
committed outside the jurisdiction is a “s. 18” one, then 
a deposition (or, semble, part of a deposition) must be taken 
before the court can try it summarily. Thus, a Cornish court, 
by taking one witness’s deposition, can try summarily 2 
“s. 18” offence committed in Durham but, if it does not 
take a deposition, it cannot try such an offence committed 
more than 500 yds. beyond the county boundary, although 
it may try any “s. 19” offence (generally more serious than 
a “s. 18” one) or an attempt to commit a “s. 18” one 
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summarily from the start, wherever committed in England. 
It is submitted that, to make jurisdiction depend on such 
procedural artificialities is reminiscent of the fatuous fictions 
of primitive law and that s. 2 (4) of the Act of 1952 should 
extend to all “s. 18” cases, whether tried summarily from 
the start or not. 


16. Abolition of rates summonses. The next suggestion, 
which deals with rates, is more controversial. Much clerical 
work is involved in issuing and serving summonses for non- 
payment of rates, yet it is well-known that hardly any non- 
ratepayer will appear to answer his summons and that the 
magistrates grant warrants of distress without objection from 
anyone. For centuries landlords have had the right to distrain 
without requiring any permission from the court and rating 
authorities are quite as responsible persons as landlords. It 
is suggested that the authority should be empowered to levy 
a distress without obtaining the permission of the court once 
rates have been in arrear for a named period since their 
demand, subject to the right of the taxpayer to appeal to a 
magistrates’ court (or some other court). The procedure to 





ANOMALY 


The decision of the Court of Appeal in Brownsea Haven 
Properties, Ltd. v. Poole Corporation (1957) 122 J.P.97; 1 All 
E.R. 205, removes an anomaly which had grown up under an 
old fashioned statute, in the shade of earlier decisions. It may 
be that some local authorities will not like it, and apparently 
the Minister of Transport and Civil Aviation wished the 
anomaly to continue, since the Treasury Solicitor acted on 
behalf of the local authority concerned. It may have been 
convenient to the Minister that a local authority should try 
the effect of a one-way traffic restriction over an experimental 
period, before coming to him with an order under s. 46 of 
the Road Traffic Act, 1930, as amended by s. 29 of the Road 
and Rail Traffic Act, 1933. Nevertheless it seems to us a 
good thing that it should have been made plain that s. 21 
of the Town Police Clauses Act, 1847, cannot be used to 
impose a restriction upon traffic for every day within some 
long period. The orders we have mentioned under modern 
legislation involve preliminary notices, and an opportunity 
of objecting by persons adversely affected. An order under 
8. 21 of the Act of 1847 does not involve these safeguards. 
In Edwards v. Wanstall (1929) 94 J.P. 51, an argument 
against this use of s. 21 had been put forward unsuccessfully, 
to the effect that an order (under s. 21) which was not con- 
fined to some particular occasion was in reality a byelaw, and 
ought therefore to be subject to the requirements applying 
to a byelaw. This argument was foredoomed to failure. 
because orders and byelaws at the present day are distinct. 
Merit, however, underlay the argument—in that Parliament 
has never allowed subordinate legislation to be enacted by 
local authorities without giving an opportunity for persons 
adversely affected to be heard by some independent body or 
person, with a steady tendency for a century past to require 
confirmation by such body or person. This normal position 
will now prevail in substance, if local authority desires to 
tnforce one way traffic, experimentally or otherwise. The 
new decision will, indeed, apply more widely ; neither of the 
decisions upon which the town council of Poole relied had 
to do with one way traffic. 


Etherington v. Carter [1937] 2 All E.R. 528 arose from an 
order made by the town council of Windsor, restricting street 
traders near the Castle. The Divisional Court followed its 
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be followed in making such appeal need not be discussed 
here but it should be easy to suggest a method whereby the 
ratepayer could prevent the distress being levied until after 
his appeal had been dismissed. If a distress proved abortive, 
the authority could then come to the magistrates to seek the 
ratepayer’s committal in the usual way and subject to the 
present conditions as to ability to pay. The reform suggested, 
it is submitted, would eliminate the waste of time and work 
now spent on rates cases where there is no dispute as to 
indebtedness and still preserve the ratepayer’s right to a 
court-hearing if there was a dispute. 


17. Lastly, with the proposed reductions in the strength of 
H.M. Forces and with Peace now brooding over the 
Commonwealth, may not the time have come for the cesser 
of the Reserve and Auxiliary Forces (Protection of Civil 
Interests) Act, 1951? If it ever served a useful purpose, its 
utility now is surely spent and it is suggested that an Act 
should be passed to bring about its expiry, subject to a right 
of revival by Order-in-Council should an “ emergency ” arise. 

G.S.W. 


REMOVED 


own decision in Teale v. Williams (1914) 78 J.P. 383 where a 
similar order had been made restricting street traders in 
Terminus Road, Eastbourne. The four magistrates who 
refused to convict a trader in that case, on the ground that 
the town council’s order was beyond the scope of s. 21, are 
now vindicated by the Court of Appeal—posthumously, one 
must fear, unless when appointed they had been unusually 
young. Mr. R. M. Montgomery, arguing before the 
Divisional Court that the magistrates ought to have con- 
victed, admitted that the enactment beginning with the words 
“in any case” in s. 21 was ambiguous. Rowlatt, J., ex- 
pressed doubt about its meaning, and was half inclined to 
support the magistrates. In deciding after all not to differ 
from his brethren he admitted being influenced by the con- 
sideration that their interpretation was in the public interest. 
The same view of public interest was expressed even more 
strongly in Etherington v. Carter, supra. It is perhaps 
significant that in both these cases the persons adversely 
affected were street traders, a class whose usefulness is not 
always evident to persons following more comfortable 
occupations, such as most town councillors, and a class never 
(we suppose) including High Court Judges among its custom- 
ers. The reports do not indicate whether the attention of 
the magistrates or the Divisional Court in either case was 
called to the ninth offence in s. 28 of the same Act, which 
(subject to a doubt about hand selling) would have enabled 
the local authority and the police in each town to prosecute 
street traders, if there were obstruction or annoyance to resi- 
dents or passengers. It is obviously easier to keep street 
traders out, if the law allows, than to prove annoyance or 
obstruction once they are admitted, and the supposed public 
benefit of keeping the traders out of certain streets was a 
powerful factor in causing other members of the various 
courts, as well as Mr. Justice Rowlatt, to come down against 
the traders. Whatever the merits where street traders are 
concerned, we feel great doubt about using orders under s. 21 
for dealing with one way traffic. There had been no reported 
instance of such an order challenged in the courts. 
Another factor in the decisions now over-ruled was the bad 
drafting of s. 21 itself. Sir Arthur Quiller-Couch used to 
denounce the word “ case,” used as a preposition. Fowler’s 
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Modern English Usage admits its legitimate uses, both as 
abstract noun and as preposition, but declares that no other 
single word is responsible for so much flabby writing. Every 
lawyer, or at any rate every practised draftsman, would 
endorse this remark, and a clear example of the mischief the 
word can do, made worse by the preceding “any,” is in 
s. 21 of the Act of 1847. For the future the mischief done 
by these words, and potentially by the whole section, will be 
less. When there is a procession or prearranged illumination, 
or other cause of unusual concourse (for example, a visit to 
the town by Royalty or by Tommy Steele) it is reasonable 
that the local authority should be empowered to prescribe 
routes for vehicles, and otherwise to make orders for prevent- 
ing obstruction of the streets. This is what Parliament 
evidently had most in mind in s. 21; there is not the same 
need, or justification, for the local authority to be able to 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, MAY 24, 1958 VOL. 


enact prospective legislation in the form of orders thereunder, 
and we welcome the decision that it cannot do so. 

Incidentally, the decision of the Court of Appeal is valy. 
able, on two procedural grounds. 

An unsuccessful challenge to the Treasury Solicitor’s inter. 
vention has established the power of a Minister to give 
support to a local authority in litigation, if the High Court 
is satisfied that the Minister has a genuine interest. This 
may be helpful to local authorities. Secondly, the decision 
shows that sometimes a way can be found to obtain the 
review by the Court of Appeal of a decision by the Divisional 
Court in a criminal matter. Vaisey, J., in the Chancery 
Division might have felt himself bound by the earlier 
decisions (though he did not); even had he been, the pro- 
cedure by motion for a declaratory judgment made it possible 
to challenge the earlier decisions—and, in this case, the 
challenge was successful. 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Hilbery and Donovan, JJ.) 
SOUTHWORTH v. WHITEWELL DAIRIES, LTD. 
April 30, 1958 
Food and Drugs—Milk—Sale of article not of substance 
demanded—Sliver of glass in milk bottle—Food and Drugs 
Act, 1955 (4 and 5 Eliz. 2, c. 16), s. 2. 

CASE STATED by Lancashire justices. 

At a magistrates’ court an information was preferred by the 
appellant Southworth, an inspector of food and drugs for the 
county of Lancashire, charging the respondents, Whitewell Dairies, 
Ltd., with unlawfully selling to the prejudice of the purchaser, 
the education committee of the Lancashire county council, a 
certain article of food, namely, milk, which was not of the sub- 
stance of the article, namely, milk, demanded by the purchaser 
in that it contained broken glass, contrary to s. 2 of the Food and 
Drugs Act, 1955. 

The respondents sold milk to a school for children in the infants’ 
school, and an infant who was drinking milk by means of a 
straw sucked up with it a small sliver of glass which was sharp 
enough to penetrate the skin. The bottle itself was a perfect 
bottle. The justices, relying on Edwards v. Llaethdy Meirion, Ltd. 
(1957) 107 L.J. 138, where a clean and sterilized cap had been 
found in a milk bottle, dismissed the information, and the appel- 
lant appealed. 

Held: that, whereas the sterilized and clean cap of a bottle 
would not contaminate the milk in any way, a sliver of glass 
sharp enough to penetrate the skin was in a different position 
and a potential source of danger, and the case must be remitted 
to the justices with a direction that the offence was proved. 

Counsel: P. C. S. Kershaw, for the appellant. The respondents 
did not appear. 

Solicitors: Norton, Rose & Co., for Sir Robert Adcock, Preston. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


EASTBOURNE CORPORATION v. FORTES ICE CREAM 
PARLOUR, LTD. 
April 30, 1958 

Town and Country Planning—Enforcement notice—Appeal to 
magistrates’ court by person aggrieved—Jurisdiction of 
justices—Consideration of question whether there has been 
any development—Town and Country Planning Act, 1947 
(10 and 11 Geo. 6, c. 51), s. 12 (2), s. 17 (2), s. 23 (4). 

Case StaTep by Eastbourne justices. 

An enforcement notice under s. 23 of the Town and Country 
Planning Act, 1947, was served by the appellants, Eastbourne 
corporation, on the respondents, Fortes Ice Cream Parlour, Ltd., 
relating to premises occupied by them at 247 Terminus Road, 
Eastbourne, requiring the removal of an automatic ice cream 
sales machine and its attachments from the forecourt of the 
premises within 21 days after the date on which the notice became 
effective. The respondents appealed, as a person aggrieved by 
the notice, to Eastbourne magistrates’ court under s. 23 (4) of the 
Act, which provides that on any such appeal the justices “ if 
satisfied that permission was granted under this part of this Act 
for the development to which the notice relates, or that no such 


permission was required in respect thereof, or, as the case may be, 
that the conditions subject to which such permission was granted 
had been complied with, shall quash the notice to which the 
appeal relates.” The justices held that they had jurisdiction to 
determine whether or not the matters referred to in the notice 
constituted development within the meaning of s. 12 (2) of the 
Act and determined that they did not. They, accordingly, quashed 
the notice, and the corporation appealed. The only issue argued 
was whether the justices had jurisdiction to that extent or not. 

Held (Lord Goddard, C.J., dissenting): that, though there was 
an apparent incongruity between the proviso to s. 17 (2) and 
s. 23 (4) of the Act, the language of s. 23 (4) should be treated 
as paramount, and the decision in Keats v. London County 
Council (1954) 118 J.P. 548, should still be treated as good law; 
that the justices had no jurisdiction under s. 23 (4) to consider 
whether the alleged development had in fact occurred and to 
decide that it had not; and that the appeal must, accordingly, 
be allowed. 

Counsel: Boydell, for the appellants; J. D. James and Sebag- 
Montefiore, for the respondents. 

Solicitors: Sharpe, Pritchard & Co., for F. H. Busby, Town 
Clerk, Eastbourne; Clifford-Turner & Co. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


BEER v. DAVIES 
April 28, 1958 
Road Traffic—Notice of intended prosecution—Service—Proof of 
service—Proof that notice was correctly directed, stamped and 
posted—Notice never received by defendant—Road Traffic 
Act, 1930 (20 and 21 Geo. 5, c. 43), s. 21. 

Case STATED by a metropolitan magistrate. 

An information was preferred at Bow Street magistrate’s court 
by the appellant Beer, a police officer, charging the respondent, 
George Robert Davies, with careless driving on June 10, 1957. 
A notice of intended prosecution under s. 21 of the Road Traffic 
Act, 1930, was sent on June 20, 1957, to the respondent, 10 days 
after the accident which gave rise to the prosecution, by regis- 
tered post to the address which the respondent had given to the 
police officer who had investigated the accident at the time. On 
June 27 the notice and its envelope were returned to the police 
by the Post Office. The respondent did not in fact receive the 
notice because he was away from his home on holiday from 
June 15 to 22, and between those days there was no one at his 
home. The prosecutor made no inquiries with regard to the 
whereabouts of the respondent, nor did he consult the London 
Passenger Transport Executive, who, to his knowledge, were the 
respondent’s employers. On July 2 a police officer saw the 
respondent at his home, personally served on him a second notice 
and explained what had happened with regard to the original 
notice. The magistrate held that the notice had not been “ served 
on or sent by registered post” to the respondent within 14 days 
of the accident and that s. 21 of the Road Traffic Act, 1930, had 
not been complied with by the prosecution. He dismissed the 
information, and the prosecutor appealed. 

Held: it was not enough to prove that the notice was correctly 
directed, stamped and posted, and it was open to the defendant 
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to show that the letter containing the notice had never been 
delivered, and, if he could do so, then there had been no valid 
service. The magistrate’s decision was, therefore, right and the 
appeal must be dismissed. 

Counsel: Wrightson, for the appellant; H. Newman, for the 
respondent. 

Solicitors: Solicitor, Metropolitan Police; Geoffrey B. Gush 


& Co. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


BALDWIN v. PEARSON 
April 25, 1958 
Highway—Hindering by negligence free passage—Opening of 
motor car door by passenger—Highway Act, 1835 (S and 6 
Will. 4, c. 50) s. 78. 

Case STATED by the recorder of Bradford. 

An information was preferred at Bradford magistrates’ court by 
the prosecutor, Cyril Baldwin, a police officer, charging the 
defendant, Dorothy Pearson, with by negligence hindering the 
free passage of a person on a highway, contrary to s. 78 of the 
Highway Act, 1835. The justices convicted the defendant, who 
appealed to quarter sessions. The recorder allowed the appeal 
and quashed the conviction. The defendant was a passenger in a 
motor car, and negligently opened the door with the result that a 
passer-by was knocked down. The recorder was of opinion that 
the provisions of s. 78 did not apply to a passenger in a vehicle, 
but only to the driver. The prosecution appealed to the Divisional 


Court. 

Held: that the words “if any person shall . . . by negligence 
... hinder. . . ” included a passenger in a vehicle and ought 
not to be construed as referring only to drivers, who had already 
been referred by the legislature earlier in the section. The appeal 
must, therefore, be allowed and the conviction restored. 

Counsel: Boyle, Q.C., and Brodie, for the appellant ; Hickman, 
for the respondent. 

Solicitors: Wilkinson, Howlett & Moorhouse, for W. H. 
Leathem, Town Clerk, Bradford; Crossman, Block & Co., for 
Eaton Smith & Downey, Huddersfield. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


SCURFIELD v. REDDITCH PURE MILK CO., LTD. 
April 25, 1958 
Food and Drugs—Milk—Licence authorizing use of special 
designation—Breach of condition of licence—Breach later of 
two or more breaches—Act or omissions for which holder 
liable to punishment under another statute excluded—Food 
and Drugs Act, 1955 (4 and 5 Eliz. 2, c. 16), s. 43, s. 44. 

Case STATED by Worcestershire justices. 

At Redditch magistrates’ court an information was preferred 
by the appellant, William Russell Scurfield, charging the respon- 
dent company, Redditch Pure Milk Co., Ltd., that “ being the 
holder of a licence authorizing the use of a special designation, 
namely, ‘ pasteurized,’ for the purpose of sales of milk in a 
specified area subject to the conditions prescribed in the Milk 
(Special Designation) (Pasteurized and Sterilized Milk) Regula- 
tions, 1949, as amended, on July 16, 1957 [the company] was in 
breach of one such condition in that a sample of milk taken from 
the [company’s] dairy failed to satisfy the phosphatose test pre- 
scribed in the said regulations, being a condition as to a matter 
specified in sch. 5 to the Food and Drugs Act, 1955, contrary to 
s. 43 of the said Act; and, further, that in accordance with 
s. 44 (2) of the said Act the said breach was the later of two 
or more such breaches within the period of 12 months after the 
appellant had given [the respondent company] notice on June 7, 
1957, of such earlier breaches and had warned it of its liability 
to prosecution imposed by s. 43 of the said Act.” Section 44 (1) 
provides: “Such a breach of condition as is mentioned in the 
last foregoing section, constituted by an act or omission for which 
the holder of the licence is liable to any punishment imposed 
by or under any enactment other than that section, shall not 
render the holder of the licence guilty of an offence under that 
section.” The respondent company had in their possession for 
sale milk described as pasteurized in a bottle labelled “ pasteurized 
milk” which did not satisfy the phosphatose test referred to in 
the regulations, and it was contended on their behalf that they 
had thereby committed an offence under the Merchandise Marks 
Act, 1887; that they were, accordingly, liable to punishment 
under an enactment other than s. 43 of the Act of 1955; and 
that, therefore, they were not guilty of an offence under s. 43. 
The justices accepted that contention and dismissed the informa- 
tion, and the prosecutor appealed. ; 

Held: that the charge against the respondent company in the 
present case was a breach of a condition of its licence; that the 
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Merchandise Marks Act, 1887, could not deal with that offence 
at all; and that, accordingly, s. 44 (1) did not apply to the 
case. The appeal must, therefore, be allowed. 

Counsel: Wrightson, for the appellant; Charles Lawson, for 
the respondent company. 

Solicitors: Sharpe, Pritchard & Co., for W. R. Scurfield, 
Worcester; E. P. Hanney, for K. J. Curtis, Birmingham. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


FYSON v. BUCKS COUNTY COUNCIL 
April 22, 1958 
Town and Country Planning—Enforcement notice—Alleged dis- 
continuance of use of land and commencement of new use— 
No material change in use—Long interval of interruption of 
use—Town and Country Planning Act, 1947 (10 and 11 
Geo. 6, c. 51), s. 23. 

Case STATED by Buckinghamshire justices. 

An enforcement notice under s. 23 of the Town and Country 
Planning Act, 1947, was served on one Fyson, the occupier of 
certain land at Amersham, by the Bucks county council, requiring 
him to discontinue the use of the land for storage purposes. The 
occupier appealed to Amersham magistrates’ court under s. 23 (4) 
of the Act and contended that there had been no material change 
of use since the appointed day—July 1, 1948, and that, therefore, 
under the terms of s. 12 (1) of the Act no permission was required. 
The land was requisitioned by the Ministry of Supply in 1943 and 
was used for the storage of materials. It was de-requisitioned 
in 1950. From 1949 to 1956 the land was not used at all, except 
from December, 1953, to March, 1954, when it was again used 
for storage purposes. In 1956 the land was again used for storage 
purposes. The justices found that there had been no material 
change in the use of the land since the appointed day, but dis- 
missed the occupier’s appeal on a ground which the planning 
authority did not seek to support on the present appeal by the 
occupier to the Divisional Court. The planning authority, how- 
ever, then contended that the justices’ decision could be supported 
on another ground, namely, that the previous use of the land 
had been discontinued and a new use begun in 1956. 

Held: that, even though the land had been for some years 
put to no use, the justices were fully entitled to come to the 
conclusion that since the appointed day there had been no material 
change in the use of the land, and that on that finding the appeal 
must be allowed. 

Counsel: J. D. James and Sebag-Montefiore, for the occupier ; 
J. S. Daniel, for the county council. 

Solicitors: Mills, Lockyer & Co., for Blaser, Mills & Lewis, 
Chesham; R. E. Millard, Aylesbury. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


(Before Lord Goddard, C.J., Cassels and Diplock, JJ.) 
KRUHLAK v. KRUHLAK 
May 8, 1958 

Bastardy—Legitimation of child by subsequent marriage of parties 

—Child born two hours before mother’s former marriage 

dissolved—Bastardy Laws Amendment Act, 1872 (35 and 36 

Vict, c. 65), s. 3—Legitimacy Act, 1926 (16 and 17 Geo. 5, 

c. 60), s. 1. 

CASE STATED by Yorkshire (West Riding) justices. 

At Osgoldscross magistrates’ court a complaint under s. 3 of the 
Bastardy Laws Amendment Act, 1872, was preferred by Hilda 
May Kruhlak (“the mother”) against her husband Hilko 
Kruhlak (“the husband”), applying for maintenance in respect 
of a child of which she alleged he was the father. The justices 
found that the mother gave birth to the child on December 2, 
1953. Two and a half hours later on the same day a decree 
nisi in favour of the mother’s former husband, from whom she 
had been living separate and apart since 1940, was made absolute. 
On December 19, 1953, the mother and her present husband were 
married. The birth of the child was registered after the marriage, 
the husband being registered as the father. On March 26, 1957, 
a separation order was made in favour of the mother. The order 
contained a non-cohabitation clause, and ordered the husband 
to pay maintenance of £3 a week for the mother, but nothing for 
the child. 

At the hearing before the justices on April 5, 1957, the justices 
were of opinion that it was not open to them to hold that the 
mother was a “single woman” quoad her husband and dismissed 
the complaint. On December 19, 1957, the Divisional Court 
reversed the decision and ordered a re-hearing: (1957) 122 J.P. 
140. At the adjourned hearing the justices were of opinion that 
the decree absolute became effective from the beginning of the 
day on which it was pronounced ; that the mother was, therefore, 
unmarried at the time of the birth of the child; and that by s. 1 
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of the Legitimacy Act, 1926, the child became legitimated by the 
subsequent marriage of the parties. They, accordingly, dismissed 
the complaint, and the mother appealed. 

Held: that the justices had correctly applied the rule that 
where a judicial act, such as the granting of a decree absolute, 
takes place, it dates from the earliest time of the day on which it 
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occurs, and had, accordingly, come to a correct decision. The 
appeal, therefore, must be dismissed. 
Counsel: Ranking, for the mother; Deby, for the husband. 
Solicitors: Long & Gardiner, for A. Maurice Smith, Castle. 
ford ; Collyer-Bristow & Co., for Alf. Masser & Co., Castleford, 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


PERSONALIA 


APPOINTMENTS 

Mr. John Melville Kennan has been appointed a county court 
Judge for the Yorkshire Circuit, which includes Bradford and 
Huddersfield county courts. Mr. Kennan’s appointment follows 
the retirement of Judge Rhodes after 16 years on the county 
court bench, and Judge Archibald’s resignation because of ill- 
health. Judge Rhodes will be succeeded at Manchester and Leigh 
county courts by Judge Batt, whose post as Judge of the Stock- 
port and Oldham group of courts will be filled by Judge Steel. 
Judge Keenan will fill the vacancy thus created in the Yorkshire 
Circuit. He was called to the bar in 1930 and was a member of 
the Northern Circuit bar. 

Mr. G. S. Gibbons, clerk to the Nuneaton and Atherstone, 
Warwickshire, magistrates, has been appointed clerk of the three 
Hampshire petty sessional divisions of Eastleigh, Totton and 
New Forest, and Romsey. He will take up his new duties in 
July, next. 

Mr. William O. Robyns has been appointed as clerk to Pwllheli 
magistrates. He succeeds his uncle, the late Mr. E. E. Robyns- 
Owen, with whom he served his articles, qualifying in 1934. Mr. 
Robyns will continue to be clerk to Portmadoc magistrates, to 
which post he was appointed 10 years ago. 

Lieutenant-Colonel Geoffrey Charles White, chief constable of 
Warwickshire, has been appointed chief constable of Kent in suc- 
cession to Major Sir John Ferguson, who retires in October, next 
(see our issue of March 8). 


Det.-Inspector Arthur Burns, D.S.O., of Derby borough police 
has been appointed deputy chief constable of Norwich. Inspector 
Burns has just completed a two year secondment to the Cyprus 
police force, where he has been assistant chief constable and 
had charge of the Nicosia division. 


OBITUARY 


Mr. J. A. Armstrong, town clerk of Eye, Suffolk, until two 
years ago, has died. He was the oldest practising solicitor in 
Eye. Mr. Armstrong started as managing clerk to the late Mr. 
Charles Tacon when he first went to Eye, and later took over 


1. NATIONAL INSURANCE. The National Insurance and 
Industrial Injuries (France) Order, 1958. 

This order gives effect in England, Wales and Scotland, to the Con- 
vention (set out in the schedule) made between the Governments of the 
United Kingdom and of the French Republic and modifies the National 
Insurance Acts, 1946 to 1957, and the National Insurance (Industrial 
coven Acts, 1946 to 1957, in their application to persons affected by the 

onvention. 


Made April 3, 1958. No. 597, 1958. 


2. POLICE ENGLAND AND WALES. The Police Pensions 
(No. 2) Regulations, 1958. 

These regulations, which are made under s. 1 of the Police Pensions 
Act, 1948, amend the Police Pensions Regulations, 1955. 

The principal amendments are described below. 

Regulation 2 enables a regular policeman to commute for a lump sum 
@ portion of any pension other than a supplemental pension. An 
ordinary pension may normally be commuted only if the policeman is 
entitled to reckon 30 years’ pensionable service or is required to retire 
on grounds of age. 

Regulations 3, 4 and 6 limit the amount of the gratuity which may 
be substituted for a widow’s pension or child’s allowance and enable, in 
an appropriate case, a gratuity to be substituted for part only of such 
@ pension or allowance 

Regulation 7 substitutes new provisions for the existing provisions of 
the 1955 Regulations which enable a regular policeman to allocate a 
portion of his pension in favour of a dependant. The main changes are 
the extension of the provisions to permit the allocation of an ill-health 
pension as well as of an ordinary or short service pension and to mit 
a policeman entitled to reckon years’ pensionable service to allocate 


his pension rights while still serving. In such case, if he dies while 
serving, a pension becomes payable to the beneficiary of the allocation. 


Came into operation April 14, 1958. No. 605, 1958. 





NEW STATUTORY INSTRUMENTS 


the business. For some years he was a member of Eye town 
council, and became town clerk when Mr. H. Warnes retired. 
After 25 years’ service, Mr. Armstrong retired in March, 1956. 


Mr. J. T. C. Gittins, principal of the firm of Messrs. Williams, 
Gittins and Tomley, solicitors, of Newtown, Mont., has died at the 
age of 84. Mr. Gittins had been for nearly 40 years clerk to New- 
town magistrates’ bench and for 47 years clerk to Newtown and 
Llanidloes rural district council, until his retirement in 1952. He 
was also coroner for 47 years. 


Mr. Cornelius G. Looms, chief constable of the borough of 
Blackburn has died. Mr. Looms joined the Salford city police in 
1920 and was promoted sergeant in 1923, inspector and chief clerk 
in 1925 and chief superintendent and second-in-command at 
Salford in 1928. In April, 1932, he was appointed chief con- 
stable of Blackburn. 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF LORDS 
Tuesday, May 13 


SLAUGHTERHOUSES BiILL—read 2a. 
House OF COMMONS (REDISTRIBUTION OF SEATS) BILL—read 3a. 


Thursday, May 15 
Litter Bi1Lt—read 2a. 
DomiciLe Bitt—read la. 


HOUSE OF COMMONS 
Tuesday, May 13 
LocaL GOVERNMENT BILL—read 3a. 
Friday, May 16 
PHYSICAL TRAINING AND RECREATION BILL—read 3a. 
MATRIMONIAL CAUSES (PROPERTY AND MAINTENANCE) BILL— 
read 3a. 


3. CUSTOMS AND EXCISE. The Import Duties (Exemp- 
tions) (No. 6) Order, 1958. 

Wooden telegraph poles within certain dimensional limits are exempted 
from duty under the Import Duties Act, 1932. This order extends the 
exemption to longer and thicker poles, by removing the restrictions on 
maximum size. 


Came into operation April 17, 1958. No. 613, 1958. 


4. THERAPEUTIC SUBSTANCES. The Therapeutic Sub- 
stances (Supply of Streptomycin and Oxytetracycline for Horti- 
cultural Purposes) Regulations, 1958. 

These regulations free from the restrictions imposed by subs. (1) of 

s. 9 of the Therapeutic Substances Act, 1956, on the sale and supply 

of substances to which part Il of that Act applies and of preparations con- 

taining such substances, the sale or supply, in accordance with the con- 
ditions specified in the regulations, of preparations containing streptomycin 
or oxytetracycline for horticultural purposes. 

Came into operation April 17, 1958. No. 614, 1958. 

5. CUSTOMS AND EXCISE. The Export of Goods (Control) 

(Consolidation) Order, 1958. By: 
This order supersedes the Export of Goods (Control) (Consolidation) 
Order, 1956, and the bseq t d orders. It re-enacts t 
provisions of those orders. ‘ 
A few drafting changes have been made and in particular the descrip- 
tions of chemicals in sch. 1 have been revised in the light of current 
practice ; there is no change of substanc 


e. 
Came into operation April 18, 1958. No. 617, 1958. : 
6. MERCHANT SHIPPING SAFETY. The Load Line 


(Amendment) Rules, 1958. 
Annex II to the International Convention Respecting Load Lines, 
30, has been amended under art. 20 of the Convention, following the 
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acceptance by all the contracting governments of modifications to the 
southern boundary of the northern ‘‘ Winter Seasonal ’’ zone and the north- 
ern boundary of the southern ‘‘ Winter Seasonal’’ zone. The purpose 
of these rules is to amend the Load Line Rules, 1941, as amended, so as 
to give effect to these modifications. 

The full text of the Convention is set out in sch. 2 to the Merchant 
Shipping (Safety and Load Line Conventions) Act, 1932 


Came into operation April 24, 1958. No. 620, 1958. 


7. MERCHANT SHIPPING SAFETY. The Timber Cargo 
Regulations, 1958. 

These regulations revoke and re-enact with amendments the Timber 
Cargo Regulations, 1932. 

The d s of sub e are two alterations to the descriptions of 
the areas numbered 5 and 6 in the schedule. The purpose of these altera- 
tions is to give effect so far as the Timber Cargo Regulations are con- 
cerned to modifications to annex II to the International Convention 
Respecting Load Lines, 1930, which have been made under art. 20 of the 
Convention following the acceptance by all contracting governments of 
modifications to the southern boundary of the northern ‘‘ Winter Seasonal ”’ 
zone and the northern boundary of the southern ‘‘ Winter Seasonal ’’ zone, 
as set out in annex II. 


Came into operation April 24, 1958. No. 621, 1958. 
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8. FIRE SERVICES ENGLAND AND WALES. The Fire 
Services (Pensionable Employment) Regulations, 1958. 

These regulations reproduce the provisions of the Fire Services (Pen- 
sionable Employment) Regulations, 1952 (which are revoked by reg. 7) 
with amendments which take account of changes in fire service and 
local government pension arrangements. They provide that where a regular 
fireman enters other pensionable employment under a local authority he 
shall be enabled to reckon his pensionable service in the fire brigade for 
pension purposes in his new employment and that in such case the fire 
authority shall pay a transfer value into the appropriate superannuation fund. 

Came into operation April 21, 1958. No. 640, 1958.: 
9. AGRICULTURE. GRANTS, GOODS AND SERVICES. 


The Farm Improvements (Standard Costs) Regulations, 1958. 
Section 12 of the Agriculture Act, 1957, provides for the payment of 
grants amounting to one-third of the approved cost of certain long-term 
improvements for the benefit of agricultural land. Section 13 of that 
Act provides that the approved cost in any particular instance may, at the 
option of the applicant for such a grant, be taken to such amount 
as may be specified by the Ministers. 
These regulations set out the approved standard cost of certain items 
of improvement. The grant that may be paid in respect of any such items 
may amount to one-third of that standard cost. 


Came into operation April 21, 1958. No. 627, 1958. 


MAGISTERIAL LAW IN PRACTICE 


East Anglian Daily Times. February 25, 1958. 


MANAGER KEPT WATCH ON VAN 
Court Hears How Man Moved Package 


“It rests with you to do your best to overcome this tendency 
of taking things that don’t belong to you. We feel there is too 
much good in you for you to allow yourself to go completely 
wrong,” said Mr. S. J. Stearn (chairman) at Ipswich magistrates’ 
court yesterday. 

He was addressing Brian Keith Fulcher (24), of 39a Anglesea 
Road, Ipswich, who was granted a conditional discharge for 12 
months after pleading guilty to a charge of stealing 12 Pyrex 
casserole dishes valued at £2 2s. He was ordered to pay 15s. 
costs. 

Chief Inspector John Lacey, prosecuting, said Fulcher was a 
traveller-salesman with a local firm of shop outfitters. He visited 
the warehouse of the Eastern Woolgrowers’ Limited, Hadleigh 
Road, on February 6, with his van to collect paper wrappings. 
As a result of matters over the past few months, the manager was 
keeping watch from the top floor and saw him load the van. 
Fulcher was seen to place in the rear of the van a carton later 
found to contain Pyrex glassware. 

In Hiding 

The manager, went on the chief inspector, made some noise in 
coming from his hiding place and Fulcher threw the carton back 
into the warehouse. 

Det.-con. Robert Ball told the court that Fulcher said in a 
statement that he saw the package of dishes near where he was 
picking up the paper. He unaccountably picked it up and put it 
in the van. Hardly had he done so when he suddenly realized 
what a stupid thing he was doing and disgustedly threw it back. 

The officer said Fulcher’s employers’ thought very highly of 
him and were willing to keep him on. He had been convicted 
once for stealing petrol, in 1955, when he was given a conditional 
discharge. 

Mr. D. Rubery (defending) said it was unfortunate that the 
prosecution had brought up the question of previous matters at 
the warehouse and the manager keeping watch. Fulcher knew 
nothing of these matters. He was, for some unexplained reason, 
tempted and put the package in the van. But he immediately 
realized his foolishness and returned it even before he was tackled 
about it. He had the sense himself to put it right. 





In this case the defendant moved the goods, placed them in his 
van and then threw them back again. He was nevertheless guilty 
of larceny. 

Halsbury (3rd. edn., vol. 10, para. 1484) says, “There must 
be what amounts in law to an asportation (that is a carrying 
away) of the goods of the prosecutor without his consent; but 
for this purpose, provided there is some severance, the least 
removal of the goods from the place where they were is sufficient, 
although they are not entirely carried off. The removal, however 
short the distance may be, from one position to another upon the 
owner’s premises is a sufficient asportation, and so is a removal 
or partial removal from one part of the owner’s person to 
another. There must, however, be a complete detachment of 
the goods attached. 


for the city of Birmingham, for the following report of this case. 





In cases where the asportation cannot be proved, but where the 
prisoner intended to steal and did some act in furtherance of that 
object, he may be convicted of attempting to steal. 

“ The offence of larceny is complete when the goods have once 
been taken with a felonious intention, although the prisoner may 
oe returned them and his possession continued for an instant 
only.” 

It has been held to be sufficient asportation where the prisoner, 
with intent to steal, moved a bag from the bottom of the boot 
of a coach, but did not succeed in getting it entirely out (R. v. 
James Walsh (1824) 1 Moody 14); drew a book about an inch above 
the top of a pocket (R. v. Thompson (1825) 1 Moody 78); drew 
a purse to the edge of a pocket (R. v. Taylor (1911) 75 J.P. 176); 
snatched an ear-ring which immediately fell into the curls of the 
lady’s hair (R. v. Lapier (1784) 1 Leach 320). In Lapier’s case 
it was held that there is a sufficient taking even though the goods 
be only for an instant of time in the robber’s possession. 


Evening News. March 12, 1958. 


LICENSEE FINED IN TEST CASE 
Lotteries Not Allowed 

The Birmingham stipendiary, Mr. J. F. Milward, today gave 
judgment in a test case concerning a lottery run on licensed 
premises by a bowls club. During the case it had been stated 
that the Premium Bonds draw could be held to be just as unlawful 
as the lottery. 

Albert Edward Smith, licensee of the Deer's Leap, Kingstand- 
ing, was fined £1 on each of two summonses for permitting gam- 
ing on his premises. 

Two officials of the bowls club, Arthur Bishop and Walter 
Barnes, both of Kingstanding, were each fined £1 on each of two 
summonses for aiding and abetting. 

The stipendiary agreed to an application to State a Case for 
the High Court. 

“ Roulette ” 

Giving judgment he said: “In my view what took place in 
this case, whether it is called a lottery, sweepstake or regarded as 
being analogous to roulette, was undoubtedly gaming. 

“The matter is not in any way affected by the Small Lotteries 
and Gaming Act which merely makes such a lottery lawful where 
it was not lawful before. 

“There are many things such as music and dancing which are 
lawful in general, but unlawful on licensed premises.” 

“ Stupid, Unfair ” 

When the case was heard on February 17, the prosecution said 
the lottery draw was made by spinning numbered table tennis 
balls in an oil drum and releasing the two winning numbers 
through the funnel. 

Mr. A. P. Marshall, Q.C., defending, said it was the intention 
of the defendants to test the law. If the law was right it was 
“stupid, illogical and in many respects grossly unfair.” 

It was Mr. Marshall who drew the parallel with Premium 
Bonds. 


We are indebted to Mr. F. D. Howarth, clerk to the justices 
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The licensee was summoned for that on two dates, being the 
holder of a justices’ licence, he suffered gaming to be carried on 
in his premises, contrary to s. 141 (1) of the Licensing Act, 1953. 
The other defendants were summoned for aiding and abetting, 
counselling and procuring the offences. 

Mr. M. P. Pugh appeared for the prosecution. 

Mr. A. P. Marshall, Q.C., and Mr. Stephen Brown of counsel 
represented the defendants who pleaded not guilty. 

It was stressed at the outset that the respectability and good 
conduct of the house and licensee were not affected by the pro- 
ceedings, but that the summonses were brought to “ test the law.” 

The facts shortly were that in July, 1957, application was made 
to the local authority by the licensee, president of the bowling 
club attached to his premises, to register the club under the 
Small Lotteries and Gaming Act, 1956. The following month 
the application was withdrawn. During October, 1957, a further 
application was made (although the defendant's attention had 
been drawn to the obscure legal position) and duly registered. 

Evidence was given by the police that on December 1, 1957, 
they entered the assembly rooms of the licensed house. The 
premises were fairly full and most customers were seated. The 
defendants Bishop and Barnes were standing behind a table upon 
which was a canister (an old oil drum which could be revolved 
on a frame). A woman customer was revolving the canister by 
means of a handle. The canister contained table tennis balls 
each bearing a number one to 20. The operator manipulated 
a switch on the funnel of the drum to release a ball. The numbers 
of the first two balls released formed the winning combination 
and the winning numbers were announced to the audience by one 
of the defendants. Further evidence by the police told of visits 
to the premises and observations when tickets for a similar draw 
were sold to customers on dates during November, 1957, and of 
notices posted in the smoke-room relating to a tote in aid of the 
bowling club. Tickets were 6d. each—or Is. for a combination 
of two numbers each way. 

On November 24, 1957, another similar draw was operated in 
the smoke-room, the defendants Bishop and Barnes being actively 
engaged in the proceedings and customers forming the audience. 


“ILL MET BY 


Students of the incongruous will find useful material for 
their collections in two recent news-items, the one from Eire 
and the other from Wales. We all know that old beliefs con- 
tinue to flourish in the Celtic twilight ; Keats’s 

“Charm’d magic casements, opening on the foam 

Of perilous seas, in faery lands forlorn ” 
are more likely to be found in those remote corners of these 
islands where the folklore of an ancient race is still preserved. 
What is most interesting is to observe how the old impinges 
on the new. 


“Do you believe in fairies ?” is an appropriate question 
to be put by a whimsical writer like J. M. Barrie, and to be 
answered in the affirmative by a theatre full of children. One 
would not normally expect the inquiry to be formulated, in 
this materialistic age, by a public body concerned with land 
development, nor an affirmative answer to be returned by 
members of a trade union. Yet that is what has virtually 
happened in County Mayo, in the Republic of Eire. 


Twenty-five workmen were recently employed by the Irish 
Land Commission to build a fence between two farms. The 
work was duly commenced but trouble soon arose. In the 
direct line which the fence (as planned) was to follow stood 
a rath—an ancient fort of the kind which tradition asserts 
is built and held by the fairies. Invasion of territorial rights, 
or any other kind of interference with the Little People, it is 
said, brings bad luck—and even, on occasion, early death. 
The workmen, through their spokesman, objected to incur- 
ring the risks involved; when they found that their remon- 
strances were not being taken seriously by the management, 
they downed tools and went on strike. It was only after a 


There were money prizes. Books of account were kept of the 

transactions. 

“ No evidence was called for the defence, the facts not being in 
ispute. 

Mr. Pugh, in opening, argued that what took place was in fact 
gaming. The playing of unlawful games on licensed premises 
was illegal, and under s. 141 of the Licensing Act, 1953, there 
was absolute prohibition of this. Mr. Pugh referred to the 
following cases: Bew v. Harston (1878) 42 J.P. 808; 3 Q.B.D. 454: 
Dyson v. Mason (1889) 53 J.P. 262; 22 Q.B.D. 351; Lockwood 
v. Cooper (1903) 67 J.P. 307; 2 K.B. 428; Hardwick v. Lane 
(1904) 68 J.P. 94; 1 K.B. 204; Welton v. Ruffles (1920) 83 J.P. 
271; 1 K.B. 226; Ankers v. Bartlett (1936) 100 J.P. 65; 1 KB. 
147; Morris v. Baguley (1937) (Brewers Reports) 73. 

Mr. Marshall submitted that it could not be said under stretch 
of reason or imagination that the revolving of the old oil drum 
was a game. It was merely a mechanical means of deciding a 
lottery. Counsel said that most of the authorities dealing with 
gaming arose at a time and under a series of Acts of Parliament 
when all lotteries and gaming, however constituted, were illegal. 
It could be misleading to look to them for guidance now that 
the law had taken a marked step forward. Mr. Marshall referred 
to the Small Lotteries and Gaming Act, 1956. Counsel made 
reference to R. v. Ashton (1852) 1 El. and Bl. 286, and submitted 
that what the defendants were concerned in was not a game and 
therefore not unlawful gaming, ii was a legal lottery. 

In a reserved judgment on March 12, 1958, the learned 
stipendiary magistrate stated that he had examined all the 
authorities to which he had been referred. Quite apart from 
authority however, he had reached a very clear and definite con- 
clusion. What took place was undoubtedly gaming. The 
matter was in no way affected by the Small Lotteries and Gaming 
Act, 1956. The charges were clearly proved and the defendants 
must be convicted. 

The defendants were fined £1 for each offence and the licensee 
was ordered in addition to pay the costs of £1 9s. 10d. 

The learned stipendiary magistrate agreed to State a Case for 
the opinion of the High Court. 


MOONLIGHT ” 


fortnight’s interval that the Deputy for the district (who is a 
former Cabinet Minister) had a talk with the men and devised 
an ingenious compromise. The fence will be built, but 
instead of going through the rath will be diverted round it. 
Thus everybody is satisfied—including, one hopes, the fairies ; 
though not invited to send plenipotentiaries to the conference. 
they must obviously know all about it. We can only trust 
that they will not interpret the construction work as part of 
a policy of what Adolf Hitler called Einkreisung or 
“encirclement ” with aggressive intent. 


Evidently the fairy inhabitants of County Mayo are of a 
different type from the diminutive sprites with gossamer wings 
who peep out from the pages of Enid Blyton and other 
writers of charm and fantasy for the young. The latter derive 
their inspiration from A Midsummer Night’s Dream: 

“TI do wander everywhere 

Swifter than the moon’s sphere ; 

And I serve the fairy queen, 

To dew her orbs upon the green. 

The cowslips tall her pensioners be: 

In their gold coats spots you see— 

Those be rubies, fairy favours ; 

In those freckles live their savours.” 
All very innocent and delightful, this is; and if Oberon and 
Titania did have a tiff over the little Indian changeling 
(acquired without reference to the Adoption Acts), it was not 
the sort of dispute that required recourse to the Divorce 
Division or any other tribunal dealing with matrimonial 
causes. And even prog Puck might “fright the maidens 
of the villagery ” “mislead night-wanderers, laughing at 
their harm,” these es innocuous pranks, light enchantments 
far removed from threats of bad luck and the terrors of 
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sudden death. The Irish fairies are a wilder and a fiercer 
race. 

There are, however, other denizens of the spirit-world, and 
one of these figured (in absentia) at a recent sitting of the 
Glamorgan Assizes. Two workmen, father and son, ,recounted 
to Mr. Justice Salmon some unusual experiences which befell 
them in a mansion situate in the county of Pembroke, South 
Wales. The father was suing the county council for damages, 
in respect of personal injuries received by him, on the alleged 
grounds of the Council’s negligence and breach of building 
regulations. The injuries were suffered, not in the mansion 
in question, but in a partly-constructed school where the two 
men had been sent to lay floors. It was while they were 
settling down at the school for the night that the plaintiff 
fell down an unlighted staircase and sustained a fracture of 
the skull. 

This was bad enough, but worse was the chapter of acci- 
dents through which the two men came to seek sleeping 
accommodation in so unsuitable a building. The father, 
giving evidence, told the Judge that no beds had been 
provided and that, at the suggestion of the clerk of works, 
they had first gone to sleep at “ Bush House ”—not the lair 
of the Inland Revenue, but a mansion within large grounds. 
One night, the plaintiff alleged, a paraffin-lamp was turned 
down four times by no apparent human agency; both men 
“had their mackintoshes pulled off their shoulders,” and 
mysterious knockings and tappings at the windows kept them 
awake. On another night they “both saw the vision of a 
woman in a crinoline, walking in the grounds "—a phenom- 
enon which they watched for the space of half an hour. 

After these disturbing manifestations, their discovery that 
the mansion was rat-infested, and that there were no locks 
on the doors, was no more than an additional inconvenience. 
At any rate they decided, by 1 a.m. on the third night, that 
they had had enough excitement; they therefore returned to 
pass the remainder of the small hours at the school. It was 
there that the accident occurred. 

Giving judgment for the defendant council, his Lordship 
said that the plaintiff and his son had had a somewhat eerie 
experience—“ ghostly and ghastly.” Beyond the statement 
that the action failed, the newspaper-report unfortunately 
gives no details of the judgment. That is undoubtedly a pity, 
since it leaves the reader to speculate on the interesting 
question whether his Lordship decided that the injury suffered 
by the plaintiff was so “ remote” as to prevent the recovery 
of damages therefor, or whether the negligence (if any) of 
the council was held to be neither the sole effective cause 
of the injury nor so closely connected with it as to be a 
cause materially contributing thereto. There is a subtle 
difference between the two principles—one might perhaps call 
it, in a case of this kind, the ghost of a distinction. Assum- 
ing negligence on the part of the council (for the sake of 
argument only), wherein would it consist ? Not, surely, in 
leaving unlighted a staircase in an unfinished building where 
men were directed to work only during the day ; nor, presum- 
ably, in failing to furnish them with sleeping accommoda- 
tion; since the chain of causation between such failure and 
all the events that followed was by no means unbroken or 
outside the plaintiff's volition. Can it be that this action 
fepresents a bold attempt to establish a new principle of 
law ? namely, that res ipsa loquitur where, in a district under 
the jurisdiction of the county authority, a house unfit for 
human habitation, unguarded and unlocked, is allowed to 
become infested with: 


“Ghoulies and ghaisties and long-legged beasties 
And things that go bump in the night.” 
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If that is the explanation, the act would seem to partake of 
the nature of a public nuisance, and the unsuccessful plaintiff 
ought perhaps to be advised to proceed by way of indictment. 
In the meantime the council’s choice would seem to lie 
between exorcism and disinfestation. A.L.P. 





NOW TURN TO PAGE 1 


In the case of a child or young person charged with any 
offence, the court may order his parent or guardian to give 
security for his good behaviour. (Children and Young 
Persons Act, 1933, s. 55 (2).) 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else- 
where in this journal.) 

Prison Governor. Major B. D. Green. Herbert Jenkins Ltd., 
price 21s. net. 

Federal Probation. December, 1957. Administrative Office of 
the United States Courts. 

Public Cleansing. Costing Returns. 
net. 

Hill & Redman’s Law of Landlord and Tenant. Second (Cumu- 
lative) Supplement to Twelfth Edition. Butterworth & Co. (Pub- 
lishers) Ltd. Price 18s. 6d., or complete work £5 17s. 6d. 

— Rates, 1958-59. Havant and Waterloo U.D.C. No price 
stated. 

Solid Fuel Appliances, 1958. Coal Utilisation Council, 3 
Upper Belgrave Street, S.W.1. 

The Problem of Divorce. Robert S. W. Pollard. Watts. Price 
12s. 6d. net. 

Northern World. No. 5. March-April, 1958. 54 Clarendon 
Street, Leamington Spa., Warks. Price 7s. 6d. per annum. 

Phillips’ Probate Practice. First Supplement to the First 
Edition. By D. C. Sealy-Jones, LL.M., Solicitor. The Solicitors’ 
Law Stationery Society, Ltd. Price Ss. net. 

Freeman’s Rights of Way. Fourth Edition. J. F. Garner, 
LL.M., Solicitor, Town Clerk, Andover. The Solicitors’ Law 
Stationery Society, Ltd. Price 18s. 6d. net. 

Stephen’s Commentaries on the Laws of England. Twenty- 
first Edition. Supplement, 1958. L. Crispin Warmington, Solicitor. 
Price 8s. 6d. net. Complete work £6 15s. 

Affiliation Proceedings. By A. J. Chislett, B.Sc. Butterworth 
& Co. (Publishers) Ltd. Price 30s. net, by post Is. 6d. extra. 

Pease and Chitty’s Law of Markets and Fairs. Second Edition. 
By Harold Parrish, LL.B., Barrister-at-Law. London: Charles 
Knight & Co., Ltd. Price £2 2s. net. 


ADDITIONS TO COMMISSIONS 


SURREY COUNTY 
Mrs. Hilda Andrews, O.B.E., 5 Kingsdown Road, Epsom, 
Surrey. 
Thomas Gillespie Browne, Misbrooke Cottage, Capel, Surrey. 
Ernest Reginald Gudge, 44 Frensham Road, Lower Bourne, 
Farnham. 
. Alexander Mitchell Hendry, 19 Parkside Gardens, Wimbledon, 
.W.19. 
Eric Percival Hodgson, 119 Meadow View Road, Ewell, Surrey. 
Frank Leach, C.B.E., M.C., 3 Western House, Bagshot, Surrey. 
Mrs. Winifred Rose Martin, 38 Bank Avenue, Mitcham, Surrey. 
Ignatius John O’Hea, Tunstall, Headley Road, Leatherhead, 


H.M.S.O. Price 5s. 6d. 


Surrey. 

Mrs. Winifred Joan Phillips, 111 Upper Selsdon Road, 
Sanderstead. 

Major Hugh Dunstan Holwell Rance, 94 Westhall Road, War- 
lingham, Surrey. 


Mrs. Beatrice Dorothea Eleanor Norman-Smith, 7 The Grange, 
Wimbledon, S.W.19. 

Thomas Humphrey Tilling, Iron Pear Tree House, South God- 
stone, Surrey. 

Paul Christopher Watt, Dene Cottage, Outwood Lane, Chip- 
stead, Coulsdon, Surrey. 
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PRACTICAL POINTS 





All questions for consideration should be addressed to “* The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Closed Churchyards—M aintenance of footpaths. 

By Order in Council in 1891, the churchyard surrounding the 
local parish church was closed to further burials. It continued 
to be maintained by the parochial church council, and some 
months ago at the request of the parochial church council my 
council relaid a footpath leading from the choir vestry to the 
vicarage gate, and a footpath leading from the main entrance to 
the south-west door of the church, the cost of which was paid by 
the parochial church council. 

The local authority have now been served with a certificate by 
the parochial church council requiring them to pay the cost of 
the before-mentioned work, the certificate having the effect of 
transferring to the local authority the functions and liabilities 
of the parochial church council with respect to the maintenance 
and repair of the churchyard. Although the footpaths mentioned 
give access to the churchyard, they are used mainly by wor- 
shippers, etc., attending the parish church. 

I should be glad if you could advise me whether in the circum- 
stances the council should agree to refund to the parochial church 
council the cost of relaying the footpaths. I should make it quite 
clear that the local authority were told before they were asked 
to relay the footpaths in the churchyard on a rechargeable basis 
that the gasethial hunch council intended to lodge a certificate and 
reclaim from the local authority in due course. A. JAYESS. 

Answer. 

We think the paths described are in this case properly to be 
regarded as part of the churchyard, which does not comprise 
merely the pieces of land set apart for burial. This view derives 
support from the decision in Re Ponsford and Newport School 
Board (1894) 70 L.T. 502, and from cases where facilities have 
been refused for building on a path within a churchyard. 


2.—Contract — Education Act, 1944—Parental contributions 
towards fees—Effect on divorce. 

A local education authority made an award to a girl to enable 
her to attend a fee paying school. Her parents, who have two 
other children, each signed an agreement which bound them 
jointly and severally to pay such amounts as were assessed upon 
them by the local education authority, who were primarily 
responsible to the governors of the school for payment of the fees. 
The child is still at school but the parents are now divorced, the 
father having legal custody of the girl and the mother having 
legal custody of the other two children. The mother receives 
an allowance from the father for her two children, but nothing 
for the girl at school for whom the father is entirely responsible. 
Both parents are working but, in the present situation, do you 
consider that the agreement signed by the mother to contribute 
to the girl’s education is enforceable against her ? BONDON. 

Answer. 

The woman made a contract with the local education authority, 
the consideration for which was their giving the child a type 
of education which they were not bound to give. The contract 
did not depend upon her marital status, and is not inconsistent 
with custody of the child by somebody else. We do not think the 
woman’s liability, which is purely contractual, is affected by the 
divorce or the custody order. 


3.—Evidence—A dmissions by agent as evidence against principal. 

In criminal cases where mens rea is an essential ingredient of 
the offence does an admission by the defendant's agent (assum- 
ing that agency has been proved) bind the defendant, where 
(a) the admission is held to be part of the res gestae, (b) where 
the admission is held not to be part of the res gestae ? 

There are many decided cases where, if a business is conducted 
by an agent, a statement made by the agent binds his principal 
as the “alter ego” of the principal. These decisions are to be 
found in civil cases and also in quasi-criminal cases not of a 
grave character, e.g., prosecutions under the Licensing Acts and 
Food and Drugs Acts. Moreover in many of these decisions 
the statements made by agents may be considered to be part of the 
res gestae and admissible as such, leaving somewhat uncertain the 
further question whether they are admissible against the principal 
solely because they are admissions by his agent. 

These decisions moreover leave the bigger question open which 
I have asked above. Thus, to take an instance, A is charged with 





arson of his business premises. The manager of A’s business, 
who works there, admits before the trial that a short time before 
the fire a quantity of petrol (which ordinarily is not kept there) 
was brought into the premises. Is that statement by A’s agent 
admissible at A’s trial ? 

In giving your opinion on these two questions I shall appre- 
ciate any reference to decided cases or books of authority. 

Hatra. 
Answer. 

We touched upon this question in answers to Practical Points at 
120 J.P.N. 715 and 121 J.P.N. 106. Cases are referred to there, 

In our view where the agent is acting for the principal, in the 
principal’s business and within the scope of his authority what 
the agent says as part of the res gestae is admissible against the 
principal; but if it is not part of the res gestae it is not so 
admissible. 

In the example given the manager’s statement to a third party 
is not, in our view, admissible against A. The manager was not 
acting as A’s agent in making the admission about the petrol, 
which seems to have had nothing to do with A’s or the manager's 
normal business. The way to deal with this matter is to call the 
manager as a witness. 


4.—Licensing—Beer on-licensed premises—Wedding reception— 
Wine brought in by organizers of reception—Whether offence 
committed. 

An inquiry has been made by the licensee of a beerhouse as to 
whether he is within the law if he allows wine to be consumed 
on his premises for the toasts at a wedding reception, such wine 
having been provided by the organizers of the wedding reception. 

I am aware that the Beerhouse Act, 1834, s. 16, prohibited the 
licensee of a beerhouse from allowing wine, etc., to be brought 
on to the premises, and also prohibited the consumption of such 
liquor in the house. However, the Customs and Excise Act, 
1952, sch. 12, repealed the whole of that Act, and I have failed 
to find any re-enactment of that provision in the Customs and 
Excise Act. 

The nearest similar provision appears to me to be contained in 
s. 149 (7) of the Customs and Excise Act, which states, “ Where a 
licence under this section has been granted in respect of any 
premises and any intoxicating liquor to which that licence does 
not extend is found on the premises, that liquor shall be liable 
to forfeiture and the holder of the licence shall be liable to a 
penalty of £50.” 

In the 1952 edition of Paterson, the first item under the heading 
“Table of offences under Law Relating to Intoxicating Liquor” 
is the offence under the Beerhouse Act, 1834, s. 16, of allowing 
wine, etc., to be brought into or consumed in premises licensed 
for the sale of beer. In the 1958 edition this offence is not 
listed. The offence, mentioned above, under s. 149 of the 
Customs and Excise Act, 1952, is included, but there does not 
seem to be a similar reference in the 1952 table. 

Incidentally, the offence under s. 149 of the Customs and 
Excise Act, appears absolute, whereas a similar provision which 
is contained in s. 121 of the Licensing Act, 1953, only appears 
to penalize the holder of a justices’ licence, who has in his pos- 
session any kind of intoxicating liquor that he is not authorized 
to sell if this is done without reasonable excuse. 

I should be obliged for your comments. OSEFA. 


Answer. 

We are answering the question on the assumption that the 
“organizers of the wedding reception” to which reference 1s 
made are a firm of caterers who engage in the business of 
organizing such functions. On this basis, it would be difficult 
to argue that the wines are not sold and that the place of appro- 
priation to the contract of sale is not the beerhouse at which 
the reception is held (see cases noted in Paterson, 66th edn., at 
p. 948, and Fitzpatrick v. Bate; Mitchell v. Page (1934) 98 J.P. 
215). It seems, therefore, that there might be a successful prose- 
cution under either s. 149 (7) of the Customs and Excise Act, 
1952, or s. 121 of the Licensing Act, 1953. 

If we apply to our correspondent’s phrase “ organizers of the 
wedding reception ” the meaning “ the bride’s parents ” who 
to the reception a few bottles of wine for the entertainment of 
their guests, we think that a prosecution would not succeed. 
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5.—Licensing—Occasional licence—Wedding reception—Place of 
appropriation of intoxicating liquor to contract—Meaning of 
“ public.” 

Under s. 148 of the Licensing Act, 1953, two justices can 
hear an application for the grant of an occasional licence to 
sell intoxicating liquor at premises other than the licensed 
premises of the applicant. All through the said s. 148, it refers 
to the sale of intoxicating liquor. 

I am in some doubt as to the proper procedure in the following 
circumstances : 

A local licensee applied for an occasional licence in respect 
of a wedding. The wedding was of a notable person and the 
reception was to take place in the large country house of the 
bride’s parents. All intoxicating liquor was supplied free. The 
licensee receiving instructions that he was to supply as much as 
was required and at the end of the reception, the liquor not con- 
sumed by the guests, etc., would be returned to the licensed 
premises. ; : 

At first sight, this appeared to me to be a private party in a 
private house, with the host providing all refreshments. After 
consideration, however, the question does arise of the implied 
sale. Had the host purchased all the intoxicating liquor and his 
own staff dispensed it, then it would undoubtedly come within the 
scope of a “ private party.” In this instance the licensee supplied 
the intoxicants (on sale or return) and provided his own staff 
to dispense them: 

The questions in my mind are: 

1. Occasional licences are granted for the sale of intoxicating 
liquor to members of the public at premises other than licensed 
premises. In this case no sale of intoxicants was made to the 
public. Was the occasional licence necessary ? 

2. The intoxicating liquor was on a sale or return basis. Is this 
an implied sale to the public, i.e., to the bride’s father, who 
presumably would settle his account at a later date ? 

3. The 500 persons attending the reception were specially 
invited and no member of the general public was admitted to the 
premises. Can the 500 guests be termed “public”? OWALE. 

Answer. 

The licence holder takes intoxicating liquor in bulk to the 
house of the host: from that bulk he separates for immediate 
distribution small quantities as guests require: these quantities 
are there and then appropriated to the contract of sale (see cases 
noted in Paterson, 66th edn., at p. 948, and Fitzpatrick v. Bate ; 
Mitchell v. Page (1934) 98 J.P. 215); the intoxicating liquor not 
so appropriated remains in the ownership of the licence holder 
and later is removed by him. As the place of appropriation to 
the contract, the host’s house is the place of sale, and an 
occasional licence authorizing that sale is necessary. 

1. The transfer to guests of the ownership of intoxicating 
liquor of kinds and in quantities as ordered by them individually 
are transactions in the nature of sales (see Licensing Act, 1953, 
s. 154 (1)) and so are “sales” for the purposes of s. 151 of the 
Customs and Excise Act, 1952, under which occasional licences 
are granted, notwithstanding that the liquor is paid for by the host. 

2. and 3. Licensing law does not define “ public,” and we think 
that justices are entitled to define it in such a way as to enable 
them to consent to the grant of an occasional licence in this case 
—see our answer to P.P. 3 at 119 J.P.N. 242. 





6—Local Government Act, 1933—Remuneration of mayor— 
Withdrawal of remuneration before annual meeting. 

Several years ago the council fixed the amount of the mayoral 
remuneration for future years, and this is automatically paid each 
year without any further resolution. It seems clear that candi- 
dates for the mayoralty have a pecuniary interest under s. 76 of 
the Local Government Act, 1933. This has had no effect on the 
outcome of the elections so far, for it has merely meant that each 
candidate has received one vote less, namely the vote he would 
have cast for himself. At the forthcoming election, however, the 
wife of one of the candidates is also a member of the council so 
that she, also, will have a pecuniary interest and, as she would 
wish to vote for her husband, he will lose her vote also. It may 
be, therefore, that an attempt will be made by the supporters 
of this candidate to rescind, before the annual meeting, the 
standing resolution automatically conferring a salary on the 
mayor and then, at the annual meeting, contend that no pecuniary 
interest exists at that stage and that accordingly the wife as well 
as the candidate can vote, and, when their candidate has been 
elected, then pass a resolution pursuant to notice of motion, if 
this notice is considered necessary, granting him a remuneration. 
It might even be sought not to pass this resolution until a sub- 
sequent meeing of the council. 

Is this in order ? 
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If the standing resolution is not rescinded before the annual 
meeting— 

(a) can it then be rescinded at such meeting, with or without 
notice of motion ? and 

(5) can this rescission take place before the “election of 
mayor?” If it cannot take place until after the election of 
mayor its purpose is defeated. 

The mayor is one of the candidates for the mayoral election 
so that a chairman will have to be chosen to preside during the 
election. The council is divided into two groups and voting 
throughout will be on a strictly group basis. One of the candi- 
dates is a nominee of one group and the other is a nominee of 
the other group. The result of the mayoral election may depend 
on the casting vote of the chairman, and this will undoubtedly 
be given on party lines. Hence the question who will be 
appointed mayor, and accordingly receive the mayoral remunera- 
tion, virtually hinges on who is chosen to preside at the election. 

Have the two candidates therefore, and the wife of one of 
them, a pecuniary interest in choosing the chairman ? 

AFFEWT AGAIN. 
Answer. 

The standing resolution could not be rescinded without due 
notice of motion, but this item of business, if transacted at the 
annual meeting, cannot precede the election of mayor. If the 
standing resolution were rescinded in advance of the annual 
meeting, in the expectation that it would be restored after the 
mayor was installed, we doubt whether the Director of Public 
Prosecutions would regard this as ground for not bringing the 
matter before the magistrates under s. 76 (7). If there was a 
conviction and Case Stated, and the defence had been set up that 
the mayoralty did not carry remuneration, we should not expect 
the High Court to accept that defence, in the face of evidence 
from the persons who had reported the matter to the Director, 
that there was an understanding or general expectation that 
remuneration should be reintroduced. Indeed, it could be argued 
as a matter of law that the possibility of remuneration, which 
could be introduced at any time, even in a borough where it had 
not hitherto been paid, meant that candidates had a pecuniary 
interest. 

Upon the other question raised, of the appointment of a chair- 
man for the meeting, it can be argued that the connexion between 
this appointment and the mayor’s interest is too remote to infringe 
s. 76. We should not, however, advise reliance on the argument : 
the two candidates and the wife would be more prudent to 
abstain from voting on this appointment also. 


7.—Magistrates—Defendant informs court that he intends, in 
effect, to defy the law—Adjournment of case to the after- 
noon—Detention of defendant in custody meantime. 

I should greatly appreciate your reply to the following query 
which has arisen from a matter which has greatly concerned my 
colleagues and myself. 

A youth of 18 who was found guilty of a number of offences 
against the Road Traffic Act (no driving licence, no insurance, 
speeding, ignoring a constable’s signal, failing to stop at a halt 
sign), was found to have two previous convictions for similar sets 
of offences. His attitude was contemptuous of the court and 
the law. When asked if he had anything to say he told the 
court “to get on with it and not waste my time.’ He said that 
whatever the court did he would continue to motor if he felt like 
it. 

The effect upon the bench was that none of us felt willing 
to inflict punishment at that time. It was suggested that he 
should be put back until later in the day, having been found 
guilty, and that he should remain in custody in the cells of the 
police station next door while we considered the position. 

Should we have been in order in giving such instructions to 
the police which would have meant six hours in the cells ? 

KEMOR. 
Answer. 

There is power to adjourn and to remand, after conviction, 
“for the purpose of determining the most suitable method of 
dealing with the case.” (Magistrates’ Courts Act, 1932, s. 14 (3) 
and (4).) The remand may be in custody (ibid, s. 105 (1) (a)) and, 
if the period is for not more than three days the court may 
“commit him to the custody of a constable,” ibid, s. 105 (5). 
His detention when so committed is a police responsibility, and 
we do not think that the court can direct the police to detain him 
in the cells, or anywhere else for that matter. 

Although the court has power to adjourn for the purpose afore- 
said, and in so doing to remand, they must not use such a 
remand for the purpose of punishing the defendant (R. v. Toynbee 
Hall JJ. (1939) 103 J.P. 279; 3 All E.R. 116). 








341 


8.—Probation—Further offence during period of probation— 
Method of dealing. 

On March 28, 1956, at B magistrates’ court, S was placed on 
probation for three years for larceny. S again appeared at the 
same court on March 12, 1958, and was again convicted of 
larceny. He was fined £10 for this offence, the breach of the 
existing probation order was also considered and S was fined a 
further £10 for this offence. The court stated that no action had 
been taken with regard to the probation order, so that it is there- 
fore still in operation. 

Would you kindly advise me as to whether I am correct in 
thinking that when a person commits a further offence during 
the period that he is on probation, then he should be dealt with 
as laid down in s. 8 of the Criminal Justice Act of 1948, which 
means that he is dealt with for the original offence, and having 
been thus dealt with the probation order terminates. 

GETAR. 
Answer. 

We agree with our correspondent that the defendant in this 
case should have been dealt with under s. 8 of the Criminal 
Justice Act, 1948, i.e., dealt with for the original offence, which 
would have meant the end of the probation order. By s. 6 (6) 
of the Act, a probationer convicted of an offence committed 
during the probation period cannot, on that account, be dealt 
with tor breach of probation. It seems that, if S was fined the 
further £10 for the original offence, the court has fallen between 


two stools. 


9.—Public Health Act, 1936—Connexions to new sewers—Allo- 


cation of cost. 

The council are at present laying a new system of sewers in a 
village within the rural district. Three hundred and twenty 
properties discharge waste water only into old public sewers, and 
14 properties with waste water sink drainage discharge into soak- 
aways or ditches. The estimated cost of connecting properties to 
the new system of sewers is almost one-third of the total cost of 
the sewerage scheme and the council, while wishing to ensure 
maximum use of the new system, are anxious that the cost of 
connexions to individual properties shall not fall completely 
on the council. Consideration has been given to the provisions 
of s. 22 of the Public Health Act, 1936, and the following 
queries arise: 

1. Can the council after completion of the new sewers discon- 
tinue and prohibit the use of the old public sewers, either entirely 
or for foul water purposes? If so, would a resolution of the 
council followed by public notice be an effective discontinuance 
and prohibition ? 

2. After completion of the new sewers can the council agree 
with each of the 320 property owners to provide a connexion to 
the new sewers, capable of draining not only waste water but all 
forms of sewage from the premises, including that from any 
water closets the owners may instal in the premises? The 
property owners would be asked to contribute to the cost of 
such connexion, on the ground that the council’s statutory duty 
would be fulfilled by making a connexion for waste water only, 
that being the purpose for which the old sewers were lawfully 
being used. 

3. In order to ensure the fullest possible use of the new sewer 
and to discontinue night soil collection, the council may have 
to take action under s. 47 (1) of the Public Health Act, 1936. 
Should notice under that section be served after the old sewer 
has been discontinued, though agreement as suggested under 2 
above has not been reached? A notice served before the old 
sewer is discontinued could result in the owner’s connecting to 
that sewer. 

4. With regard to the 14 properties with sink drainage only to 
soakaways and ditches, can the council take action under s. 39 (1) 
of the Public Health Act, 1936, incorporating s. 37 (3) of that 
Act ? 

PINRIG. 
Answer. 

1. The council may discontinue the use of the old sewer only 
when existing connexions are changed over to the new sewer under 
s. 42 of the Act; but they may prohibit connexions to the old 
sewer as soon as the new sewer is completed, by virtue of s. 34 (3) 
of the Act. 

2. Yes, in our opinion. The council is only required to make 
a drain or sewer for draining into the new public sewer, equally 
effectual with that now draining into the old sewer. 

3. The notice may be served after the new sewer is completed 
and before the old sewer is wholly discontinued. Connexion 
with the old sewer could be objected to under s. 34 (3). 

4. Yes, in our opinion. 
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10.—Road Traffic Acts—instrument to give audible warning of 
approach—Not usable when vehicle stationary—Compliance 
with regulations. 

A defendant was recently summoned before my justices for 
an alleged offence of using a motor cycle not fitted with ap 
instrument capable of giving audible and sufficient warning of 
its approach or position, contrary to reg. 19 of the Motor Vehicle 
(Construction and Use) Regulations, 1955. The evidence showed 
that a police officer tested the warning instrument on the cycle 
by pressing the button when the cycle was stationary. No sound 
was emitted because there was no battery fitted to the cycle, and 
therefore there was no electric current to operate the instrument, 
The police officer admitted that the cycle could be used either 
with a battery or without; that is by operating the electrical 
equipment on the cycle by a dynamo which would supply current 
only when the engine was running; but he further maintained 
that as supplied by the manufacturers, the cycle was intended 
for use with a battery. 

The defendant gave evidence, having pleaded not guilty, 
admitting the facts, but maintaining that when the cycle was in 
motion, and the engine running, his electrical equipment, includ- 
ing the warning instrument, would operate. He also pointed 
out, quite rightly, that to use the warning instrument when station- 
ary would in any event be an offence. 

The justices accepted his evidence, which was not disputed by 
the prosecution, and dismissed the case. 

I should like your valued opinion on these facts, as I particu- 
larly have in mind that nowadays there are many vehicles on the 
road, such as autocycles, scooters and lightweight motor cycles, 
which do not carry batteries, but rely on current supplied by a 
dynamo which can only be in operation when the engine is 
running. Obviously, the drivers of such vehicles must take 
especial care during darkness, when their lights may not function 
when the vehicle is stationary, but it seems to me that the driver 
commits no offence under reg. 19 if his vehicle is fitted with a 
warning instrument which will operate when the vehicle is in 
motion. 

JESCOR. 
Answer. 
_ Having regard to reg. 85 of the Construction and Use Regula- 
tions we think that, provided that the instrument operates satis- 
factorily when the vehicle is in motion, it complies with the 
requirements of reg. 19. 


11.—Tort—Trees in highway—Damage by roots to adjacent 


owner's drain. 

A is the owner of a dwelling-house and garden which abuts on 
a highway. A drain from the cellar of the dwelling-house crosses 
A’s garden and continues thence under the highway, presumably 
into a storm water drain under the roadway, though the drain 
has not been traced to its outlet. A’s cellar became flooded, and 
the cause was traced to blocking of the drain under the highway 
for a distance of some six ft., occasioned by the roots of a tree 
growing on the footpath. The whole length of this block was 
outside A’s boundary and under the highway itself. On this 
portion of the highway there are ornamental trees planted at 
intervals on each side of the road or footpath. It is not known 
by whom the trees were originally planted. A has had to have 
the blocked portion of the drain taken up and relaid under the 
highway, with an inspection pit on his own side of the boundary 
fence, so that rods may be used in the event of any future block- 
ing. 

It appears to be settled law that the owner of land on which a 
tree grows is liable for nuisance if its roots encroach on adjoini 
land and do damage (Davey v. Harrow Corporation [1957] 2 
E.R. 305) and presumably he would also be liable for damage 
to an easement of drainage, although the actual damage was not 
on A’s own property. 

A highway authority is, however, liable only for misfeasance 
and not for nonfeasance. Is the local authority in this case liable 
to A for the damage done, and the cost of relaying the drain and 
constructing the inspection pit ? Failure to lop overhanging trees 
is apparently nonfeasance only: Tregellas v. London County 
Council (1897) 14 T.L.R. 55. » tl 

. LAWA. 


Answer. 

We answered a similar point in P.P. 3 at 117 J.P.N. 728. For 
reasons we developed at length at 112 J.P.N. 22 and 199, where 
we discussed decided cases and a variety of circumstances, we do 
not think the doctrine of nonfeasance avails the local authority. 














